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ERRATA AND ADDENDii. 

9i%t line ^ 

10. 5. /or fandlified, - - - ff arf fiindliotied 
98. 11. after in the, pead Year Book. 

113. 1. for . The, read , the > ^ ^^ 

114. 9. /or denied, rea<2 defired - 

202. 16. for queritur, - - - - read quaritUr " . 

20 1. 23. fl/'termade, add (A) and tliU l^ote at^ the J^fom.of tie . '^ 

P^' (a) Sir Earflcy was at tlm lime iit" 
tlie'Cibtirtbf Cft&ncery^ being one of the 
Commiffioners<jf:^||ErGfdal Seal. 

271. 20. after Court, ** ^ ^acfd (b J / . 

275. 23. for obliged^^- - '- read obeyed;* '^ 



ADVERTISEMENT. 

SoMEApology may be thought neceflary for the Publication of fo 
fmal>a number of Cafes as compofe the prefent Volume. The fa6l 
is, /hat foriie of them li^ving^been handed about in Manufcript, and 
liaring been made ufe of in Court, a ftrong opinion wasexpreffed 
by feveral Gentlemen of the Prpfeffion, that, however few in number, 
they were too valuable not to be made public. 

Tliey were certainly not intended by the learned Judge for publi- 
cation, andr fome of them are not pcrfedl. There is no doubt but 
.^ey >jirould have' been all'equally valuable, if they had all received 
his laft Correction ; and ftiH more, if liis modefty had permitted him 

to mvife them w?th> view to pubhcation. As it is, the Profcffion 

*^ ".*■•-' ' 

and the Public '^ will make allowance . for the difkd vantages under 
which thej!''tire^^efente(J to themi^' \ .^|j 
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OPINIONS AND JUDGMENTS, 



BT 



LORP CHIEF JUSTICE WILMOT. 



iN CIT^NCE RX 



AL, at "^ 
lITYof I 



The ATTORNEY GENERAL, at 
the Rd^ionofthe UNIVERSITY of ^ LADY DOWNING and others. 
CAMBRIDGE, againft 



Sir 0£DB.nB Do waning, of Gamlingaj, in the Cqunty of 1767. 
Cambrjcige, ^Jtsaronet, being feifed of, or otherwife entitled in fee- n^^ntt' 
Gmple to divers freehold, copyhold, and leafehold eftates, in the utmLd '^"" 
counties of Cambridge, Bedford, and Suffolk, by his will, bearing u. -I 
date lie 20th of December 1717, gave and devifed all his manors, ""'^^i^^'' 
lands, tenements, and hereditaments, both freehold and copyhold, 714. 
as well as leafehold for years, fituate, lying, and being, in the feveral 
counties of Cambridge, Bedford, and Suffolk, and elfewhere, with 
their rights, members, and appurtenances, unto Jambs Earl of Sa- 
lisbury, Charlbs Earl of Carlisle, the honourable Nicholas 
Lbchmbre, Chancellor of the Dutchy of Laugher, John Pedley 
and JRoBBRT PuLLYN, cfquirfts. To hold all fiflPof the faid manors, 
hereditaments, and pfeinires, wKeireof he was feifed of any eftate of 

B inheritance. 



^ OPINIONS AND JUDGMENTS, BY 

Attomejr Ge- inheritance, or freehold, unto them and their heirs, upon the ufesw 

neral agamft * ^ 

hT^and ^ trufts, intents, and purpofes in his faid will after declared, limited, 
others. ^^^ appointed, c5oncei*ning the fame ; aad to hold all fuch of the faid 

manors, hereditaments, and preniifes, whereof he had any eftate for 
any term or terms of years, unto the faid tniftees, their executors 
and adminiftrators, upon the ufes, trufts, and purpofes, therein 
lik6wife after declared, limited, and appointed, cotiCdrnilig theiame: 
And he did by his faid will limit and appoint all fuch if his faid 
manors and hereditaments, whereof he was feifed of any eftate of 
inheritance or freehold, to the ufe of his coufin Jacob Garret 
Downing, fon and heir apparent of his uncle Charles Downing, 
for the term of his natural life, without impeachment of wafte ; and 
immediately from and after the determination of that eftate, to the 
ufe of the faid trufl«es, aid thfcii* heirs, to pref6r?e'btmti«gent te^ 
mainderj ; and from and after thfe deceafe of him the faid Jacob 
Garebt DowlriNb, to the ufe of thefirft fon c^the J)odx.of the faid 
Jacob Garret Downing^ in tail male; and for default r>f fuch 
iffilfe, to the ufe of the fecioAd^ third, fourtli, fifth, and every othei- foa 
and font of the body of the faid Jacob Gar^e* DoirJriife, fede- 
rally and fuccei&vely in tail male ; and fbr default of fuCh iiTte, to 
the ufe of the fecond, third, fourtli, fifth, and every other fon and 
fons of the body <Jf the faid Charles Downing, fUcceffively in tail 
male ; and for default of fuch iftue, to the ufe of Tante as BaR'** 
NARDisTON, of Bury St. Edmund's, in the county of Sufiblk, efi}uire, 

fon and heir apparent of his aunt Barnardiston, wife of 

Thomas Barnard jsToif, during the term of his natural life, with- 
out impeachment SPwafte ; remainder to truftees^ to preferve con* 
tingent remainders; remainder to the ufe of his firft and other fons 

fucceffively 



LORD CHIEF JUSTICE WILMOT. s 

iucceffively in the fame manner ; and for default of fuch iffue, to the Attome^r ce- 
ufe of his coufin Chaeles Peters, then or late of the Univerfitjof J;^^y*^' 
Oxford, for the term of his natural life, without impeachment of ^"' 
wafte ; and immediately after the determination of that eftate, to the 
ufe of the faid truftees, to preferve contingent remainders ; and im- 
mediately from and afta: the deceafe of the faid Charles Peters, 
to the ufe cf the firft and other fons of the body of the faid Charles 
Peters, ia the fame manner; and for default of fuch iflue, to the 
ufe of his coufin John Peters, then or late of the fame Univerfity, 
brother of the laid Charles Peters, during the term of his na« 
tural Ufe, yithout impeachment of wafte j and from and immediately 
ftfter the determination of that eftate, to the faid truftees, to preferve 
coatingeot remainders; and immediately after his deceafe, to the 
ufe of the fWl** and other fons of the body of the faid John Peters, 
^in the fame manner ; and for default of fuch iffue, to the ufe of the 
faid tmftees, and their heirs, in truft;, ^' That they do and (hall, fo 
^* foon aSTaay be, by, with, and out of the rents, iffues, and profits 
" of the premifes, buy and purchafe the inheritance and fee-fimple 
*^ of feme piece of ground, lying and being within the town of Cam- 
" bridge, proper and convenient for the erei^ing and building a Col- 
legCi and thereon fhall ere<9t and build all fuch houfes, edifices, and 
buildingc^, as fliall be fit and requifite for that purpofe ; which Col- 
lege fhall be called by the name of Downing College ; and my will 
" is, that a charter-royal be fued for and obtained for the founding 
" of fuch College, and incorporating a body collegiate by that name, 
" in and within the Univerfity of Cambridge, which College or col- 
" legiate body, fhall confift of fuch head or ^P^niors, and of fuch 
** fellows, fcholars, members, andxrther perfons for the time being, 

B 2 ** and 



u 



4( 




4 OPINIONS AND JUDGMENTS, BY 

Attorney Ge- « and ftiall be maintained^ governed, and ordered by fuch Iaws> 

reral againft 

Lady Down. « lules, and orders, and in fuch manner, and therein (ball be pro- 

mg and *^ 

" feffed and taught fuch ufeful learning as my laid truftees, or their 
" heirs, by and with the confent and approbation of the moft reve- 
" rend the archbifhops of Canterbury and York, and the mafters 
" of Saint John's College and Clare Hall, in the faid Univerfity of 
" Cambridge, in being at the time of the founding of the (aid college, 
" (hajl dired, prefcribe, and appoint ; and immediatelr (rom and 
" after the founding and incorporating fuch College or body coUe- 
" giate as aforefaid, the (aid'' truftees, " and their heirs, (hall fland 
*' and be feifed of all and (ingular the (aid manors, lands, tenements, 
" and hereditaments, in truft for the faid collegiate body and their 
" fucceffors forever/' And as for and concerning fuch of the faid 
manors, hereditaments, and premifes, whereof he was poflfeflfed of any 
eftate for term or terms of years, he declared ^uid appointed that the 
(aid truftees, and their executors and adminiftrators,.(hould fiom time 
to time a(fign and convey the fame unto fuch perfon and perfons as 
(hould be entitled to the a6lual pofleffion of his faid lands of inheri- 
tance, by virtue of the limitations thereof in his faid willbefore men- 
tioned : provided always, that if any of the faid lands and premifes 
(hould come to or be vefted in any male perfon or perfons, who(e 
furname (hould not be Downing, then fuch perfon or perfons fliould 
thenceforth take the name of Downing only; and upon refufal 
or negledi to take the faid furname of Downing in manner afore- 
faid, then the ufes and limitations to the perfon or perfons fo re(ii(ing 
or negledling, to be void, and the premifes to go and remain to fuch 
perfon and perfonSjlipd to fuch ufes, as the fame would or (hould do 
by virtue of any of the limitations before mentioned, in cafe the 

perfon 
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perfon or perfons fo refufing or neglecting to take the fumame of Attorney gc 
Downing had been naturally dead ; and as for his perfonal eftate, ildy ]|^wn. 

ine and 

he gave all his goods and chattels unto his faid coufin Jacob Gab- otEen. 
BET Downing, whom he conftituted fole executor of his will. By 
a codicil to his will, the iaid teftator gave two annuities, and charged 
all his lands with the payment thereof. 

The teftator, Sir Geobge Downing, died on the 20th of June 
1749, without iffue, leaving Sir Jacob Gabbet Downing his heir 
at law, who entered upon the freehold, copyhold, and leafehold 
eftates of the teftator, and enjoyed them till his death in 1 764. He 
never had any iflue; and Thomas Babnabdiston, Cuables 
Petebs, and John Petebs, died in his life-time, without having 
had any iflue; nor was there any other fon of Chables Downing, 

or of the teftator's aunt, Babnabdiston. All the truftees 

died in the hfe of the teftator Sir Geobge Downing. 

Sir Jacob Gabbet Downing, by his will, dated the 18th of 
Auguft 1763, "gave to his wife. Lady Downing, and to her heirs, 
executors, adminiftrators, and afligns, all his real and perfonal 
eftate, charged with the payment of feveral legacies and annuities, 
and appointed her fole executrix. Upon his death in 1 764, flie en- 
tered upon all the freehold, leafehold, and copyhold eftates, de- 
vifed by Sir Geobge Downing. . 

On the 9th of May 1 764, the Information was filed againft Lady 
Downing, and the heirs at law of Sir Jacob Gabbet Downing, 
and the other proper parties; praying that the will of Sir Geobge 
Downing might be eftabliftied, and the tru^^ereof carried into 
execution ; that an account might be taken c^the money received 
by Lady Downing from the rents and profits of the faid freehold, 

copyhold 
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6 OPINIONS AND JUDQMENXS, BY 

Attorney Ge- coDyhold, and Icjafehold eftatea, become due after the death of Sir 

ner.ll ngainft 

h^Sud''''"^ Jacob Gareet J^wminq, and that a Receiver might be ap- 
pointed. , 

This caufa if as heard before the Lord Chancellor Camden, affifted 
by Sir Thoi^as Sbwell, Mafter of the Rolls, and Lord Chief 
Juftice WxLMOT, on the 19th and 27th of May, and the 18th of 
July 1757; and on the i^^tli of June 1768, Lord Chief Juftice 
WiLMOT delivered hia Opinion as follows ; 

This Casf, oa which your liordfhip has done me the honour of 
a(king my opinion* comes before the Court upon an Information, 
brought by his Majefty's Attorney General, to have an execution 
of the trufts of the will of Sir Geoege DowNiNa^ and in ord€^ 
to deliver my fenticaents to your liordlhip with as nAich pei^cuiiy 
as I can, I will^ firft, very ihortly ftate the cafe, and then mentioti the 
qvieftions, under which I mean to confiderl^ 

Sir Geoqqe DOWNING:^ feifbd of an ^tiitabJe eftat^ m fee. and^^ 
having feveraj relations, by his will, 20th DeceoHber >Yl?C detifes 
all his majiors, Qiefluage;), lands, teiKp^^ts* aad hereditaments, to five 
truftees and their heirs,, to the ufe of his Ae]pheW and either reja* 
tions, and their ifiue male, in Arid; fettlement; and for default of 
fuch iffue, he dired;s that his truftees fliould buy a piece of ground 
in Cambridge, and build a College upon it, to be called Downing 
College; and that a chaeteb-iioxai, Ihould be fued for and obtained 
for the founding fuch coU^e, and incorporating a 1>ody collegiate 
by that name, in ancL within .the Univerfity of Cambridge, to coniift 
of fuch perfons, ano'io be governed by fuch rules, and to profefa 
and teach luch ufeful learning therein, as his truftees, or their heirs, 
t with 
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with the confent of the archfa&fliops of Canterbury and York, and Attorney oe. 



otiiers. 



the matters of St. John's and Clare HaJl, in being at the time of f^l^"^^' 
founding fuch College^ (hould direft and appoint j and immediately 
after fuch foundation, he direded tha^ his truilees ihould ftand 
feiled in truft for fuch collegiatie body and their fucceffors for ever. 
He then diredls, that fuch of the pe^ons in the lucceffion, whofe 
fumames were not Downing, fhould take tliygit furname upon them ; 
and makes Jacob GaUret DowNiNG,^whQ was the firft peribn 
named in the fucceflion, his executor* * 

Sit Geo ROE died the 16th of June 1749, thirty-two years after 
making the will^ .and the five truftees all died in his life-time, and 
cdnfequently the devife to them, whether of the legal or equitable 
tftatej became a Ikpfed devilfe. 

'^;Tliei devifees named in the will, are alfo all dead without iffue 
malC) And the prefect Information is now brought, at the relation of 
the Chancellor^ inaftert^ ftnd feholai^ of the Univerfity of Cambridge, 
^^"ainj^fi«^'^f^^^ at itaf<b( Sir Jacob Downing, who 

^.)ieir^\vt 6f Sit GiioRo^ DoWNii^6, and againft the two 
archbifhops and the ajiftpft b^§t. John'* atid Clare Hall, for the 
cftfi^lifhinj^-^^^ have the trufls 

thereof jpe^ormeu^ and caiTiP^5^into e&eeution, attd for diredlions 
lelltting thereto, ' , ,: • ■ 

The deffftiidant, .Lady Downing^ Hit devifise of Sir Jacob 
Downing, who wa»?lhe heir oJ Sir George Downing, iniifts, by 
her An^er, that fhe is 'entitled to the inheritance of the eilates 
dcvifed by the will of Sir Geob&£ Doytmisf^faid th^t the trufts 
for founding and endowing a CoU^ are void. , ~ ^ 

The 
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Attorne)rOc- Tlic hcirs at law put in the common Anfwer, claiming the eftates, 

neral againft 

ijady Down- if the wilk are not well proved. 

ingr and 

otbcrs. The archbiftiops, and mailers of St. John s and Clare Hall, by 

their Anfwers, declare they are ready to a<a, as this Court fhall judge 
proper, for the founding and eftablifliing a College, according to the 
diredions of the. will of Sir George Downing. 

I think every thing urged at the bar in this Caufe will fall under 
three general queftions. 

1. Firft, whether the trufts are illegal and void. 
, . 2. Second, if not illegal and void, whether they are of fuch a 
nature, as that a Court of equity, under the particular circumftances 
of this cafe, ought to aid and affift them, or leave them where they 
lie, or at leaft not interpbfe tiH a College is incorporated, and a 
licence to take in mortmain is obtained. 

3. Third, fuppofing the trufts illegal and void, or of. fuch a 
nature as not fit to be carried into execution by a court of equity, 
whether this court will apply the eftate to fome other charity, 
cfufdem generis^ and 93 near the teftator's intention as the rules of 
law and equity will pemiit. 

1. As to the firft queftion. 

It is agreed, that this devife in the will is not affeded by the 

9 Geo. II. which pafled in 1736, nineteen years after making the 

£m v^BraS^ will, and indeed Aflibumham's cafe (a)j which was faid in that cafe 

sd.'fiiiu^! to be warranted by an antecedent determination of a fimilar nature 

on the fiatute of frauds, has fettled the law on this point; and 

therefore, if the 1ri|fi; was not illegal and void when the will was 

made, that ftatute will not make it fo ; but it muft be coniidered 

exadly 
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cxa6lly in the fame manner as it muft have been if tjiat ftatute had Attorney ce- 



never been made. ?^y ^omn-^ 

m^ and 

I will confider the ufe made of that ftatute, againft thb Court's ^^ 
fupporting or reviving the trufts, under the fecond queftion, as I 
wifti to keep the queftions feparate, and not to confound reafons, 
which apply to the difcretion of the Court againft executing the truft^ 
with reafons urged to evince the illegality of it. 

In order to examine the legality of this truft, it is neceflary to 
enquire, how the law ftood, before the 9th Geo. 11. was made, as to 
alienations in mortmain ? And they were certainly firft prohibited 
to be made to the clergy by conditions inferted in the deeds of 
private perfons. Magna charta was the firft public legiflative in- 
junction againft them. 

It was the intereft of the king and the lords, in refpedt of the 
tenures, and for the benefit of the community, to check them. 

Tlie 7th of Edward I. extended the prohibition to all feculai* and 
lay corporations as well as religious, and was intended to prevent all 
devices, by which lands might be got into their hands. 

13th Edward I. c. 32. guards againft coUufive recoveries. 

18 th Edward I. 2wia emptores terrarum^ repeats the general pro- 
hibition to prevent any conftni<Slion or inference being drawn from 
that ftatute in their favour. 

1 5th Richard II. c. 5. puts ufes exadly in the fame predicament as 
legal eftates. 

But it is obfervable, that thefe alienations in mortmain were never 
made void, fo as to let in the grantors or thej|ri^eirs at law, but the 
laws only gave a right to the mefne lords and ' the king to feize 

C them 
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Atto'^ey.^Ge. them as forfeited; and, Iherefore, if they remitted their right, the 
hjand"'^''" alienation was good; and that option produced thofe difpenfations 
with thefe laws, called Licences to alien in mortmain, which conti- 
nued till the Revolution, and were revived again by 7 & 8 William 
III. c. 37, and are fo fully fandified by that a6l, that it would be 
a vain and -futile difquifition, either to run through the hiftory of 
thofe licences, and trace their progrefs from their commencement, 
or to examine the legality of them upon the principles of the Con* 
ftitution. It is fufficient to fay, that, except in the interval between 
the Bill of Rights and the 7 & 8 Wm. III. c. 37, a power of 
alienating in mortmain with licence has always been an exercifed 
power of property, and that ftatute of 7 Wm. III. ftiews it to be the 
fenfe of the legiflature, that it was fit it fliould continue fo. And 
ahenations in mortmain differed very materially from alienations to 
fuperflitious ufes, prohibited by the 23d Hen. Vllf. c. 10; for they 
are declared to be utterly void, and of no virtue, ftrength, or effedl in 
law ; and if eftates given to fuch ufes had not been afterwards given 
to the king, the grantors and their heirs, in confequence of the 
nullity, would have been let into the eftates : whereas the grantors 
and their heirs were bound by alienations in mortmain, and the 
lords and the king only could avoid them. 

And before the ftatute of Wills, where there was a cuftom of de- 
viling, a licence was neceffafy to legitimate fuch a devife, unlefs the 
cuftom authorized it; and year-book, 45 Edw. III. 26. proves 
that pofition, where the king feized, becaufe the devife was in 
mortmain, and the S^ifor was not fuch a perfon, as was within the 
cuftom of devifmg in mortmain, which extends only to thofe who 

arc 
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are natives and inheriting lands within the city, or refiants and ^^^™^5:^e- 
taxable to foot and lot (a) ; and as the devifor did not fall under ^l^"^""^ 
thofe defcriptions, the cuftom did not extend to him. \ ^"'_ ^ 

The 32d Hen. VIII. c. 1 . gives a general liberty of devifing at the de- (a) « a ccux 

queux font 

vifor's free will and pleafure, but the explanatory acSlof 34 Hen. VIII. nces &iiihe 

^ *■ '^ rites en mefme 

c. 5, excepts bodies politic and corporate : fo that devifes to corpo- ^^^^yg'^e?^^^^^^ 
rations were void ; they could not be difpenfed with, and the heir at Z^^l^nu 

8c taxables al 

law took the eftate. fcot & lottc" 

The ift and 2d Ph. and M. c. 8. f. 50. took off this reftraint in 
favour of fpiritual corporations for 20 years ; and Colleges were fo 
much the favourites of the law at that time, that a devife to Trinity 
College, though a lay corporation, was helci to be within the pro- 
tediion of that law, becaufe Divinity was ftudied in it. Dyer, 255. 
I Roll. Rep. 166. 418. Hob. 122 & 123. 11 Co. 71. But when 20 
years expired, fpiritual corporations, as well as others, were inca- 
pable of taking by devife. And from that time to the 43d Eliz. 
corporations could not take by devife at all (except under cuftom of 
devifing in mortmain) either with licence or without it. 

But then comes the ftatute of 43 Eliz. c. 4. with fuch medicinal 
qualities in it, as to heal every imperfedlion in a charitable difpofi- 
tion, provided the party had a legal capacity to give at all. 

The title of the A<ft, and the principal objedl in the view of the 
legiflature, was to redrefs mifemployments of real or perfonal eftates. 
given to charitable ufes. 

But the judges in queen Elizabeth's time, having in Porter's cafe, 
1 Coke (which was followed by another of Marti^ and Martin, Cro. 
Eliz. 288.) made a very favourable conftrudion of 23 Hen. VIII. in 
fupport of ufes really meritorious : the judges in king James's time, 

C 2 animated 
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Attornex Ge- animated with an equal fpirit of piety, were determined to keep pace? 
kT^LS^^"' with their predece^bjs, and perhaps ta go beyond them, by a moft 
^'^"* ^ enlarged liberal expofition and application of this flatute of 43 Eliz^ 
I call Porter's cafe a favourable expofition of 23 Hen, VIII. c. 10. be- 
caufe the reafon of the law, given in the preamble, refpe6led meri- 
torious ufes equally with fuperftitious ones : for the reafim given is,> 
that grants to fucli ufes were as prejudicial to the king and the lords^ 
as in cafes where lands were aliened in mortmain. 

Now that lofs and inconvenience were the fame, whether the ufe was 
a real pious ufe^ or a fuperftitious one. 

The words laid hold of by the Judges, in 43 of EIk. were the wordgy 
limited and appointed. If there was a gift in fa6t, a limitation and 
appointment made in fad, by a perfon who had a legal capacity ta 
give in any way, they confidered that intention improperly exe* 
cuted, to be a foundation for fupplying any imperfedlion in the 
mode of donation ; and that the legiflature intended, if eftates were 
given in fai^, defe6b in form were not to be attended to, and they 
were to let the charity take place. 

How was this to be done ? Before the ftatute of wills, lands were 
not devifable at all, and by the ftatute of wills, they could not be 
devifed to corporations, and licences in mortmain would have been 
neceflary, if they could have been fo devifed. The judges therefore 
could not fay the devifes were good at law ; and therefore they left 
the legal eftate to follow the coutfe of the law, but confidered the 
devife as an equitable declaration of the truft of the eftate, and as 
a vaJid limitation a|fd appointment of the utile dominium^ which was 
what they thought the legiflature had their eye upon, and meant by 
the 43 Eliz. to fubjed to the regulations made by that ftatute. 

A ftrongcr 
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A ftronger cafe could not well arife than CoUifon's cafe, in Hob. 1 36. Attorney; oe- 
and Moor 888^ A devife made in 25 Hen. VUL before this ftatute of f^^yj^' 
wills, of a houfe and land, not devifable by any cuftom, nor ellated 
in ufe to any, to his wife for life, and the rents then to be employed 
for the repair of a highway. ^Decree for a highway. On appeal it' 
was referred to Mountague and Hobsirt, and they were of opinion, 
that the intended devife b a limitation or appointment to a Charitable 
ufe, to be relieved by the 43 Eliz. and the Chancellor confirmed the 
decree upon exceptions taken by Rolt the heir at law, to whom that 
eflate was defcended, A moft violent retrofpe6live relation, to make 
a devife void at law, a good one in efFe6l in equity. 

Flood's cafe. Hob. 136, is the devife of a remainder to a corpora- 
tion. The judges held the devife to be void at law, but clearly within 
the relief of the ftatute of 43 Eliz. and it was decreed, that the Col- 
lege ihould enjoy it againft the ward and his heirs. And it was 
faid (a)^ that the provifo, exempting Colleges, was not intended to (a) itUfo 

/^••/» 1 11 1 i/» mentioned in 

reltram gifts made to them, t>ut only to exempt them from being the Decree. 
reformed by Commiffion. 

Duke's Charitable Ufes, 77, cafe 1 &. The fame dodrine laid down in 
favour of a devife to St. John s College in Cambridge. 

The King and Newman, 1 Lev. 284. It was held by Lord Keeper 
Bridgman, that a devife to Trinity College was good by 43 Eliz. not- 
withftanding the ftatute of mortmain* 

Thefe cafes have fo fully fettled, that devifes to corporations in 
eje, are good appointments of the truft in equity, notwithftanding 
the ftatutes of mortmain, and the exception of corporations in the 
ftatute of wills ; and this court has fo uniforifly^ eftablifhed thefe de- 
vifes upon the ftrength of thefe decifions for near a century and a 
* half. 



others 
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ncra'iTSS"" ^^^» *^^^ ^^ ^^ Fcally unncceflkry to fpeculate minutely upon Colleges 
hfg an^'^'"' or the Univerfity bein^ within the words of the 43 Eliz. ; but I own the 
provifo in the ad is i llrong legiflative expofition of the extent and 
meaning of the word in the antecedent claufe. For if they had not 
confidercd them as falling diredly under the enading claufe, the 
provifo was vain and ufelefs ; and the provifo is by Sir T. Moore, 
Duke 171. taken by equity td extend to the Univerfity, wliich is a 
body politic, though Colleges only ^re mentioned. 

And, indeed, I think Univerfities and Colleges are within the proper 
and genuine fenfe and meaning of the words, " Schools of* learning/' 

The places where the public exercifes are performed, are called the 
Schools. An Univerfity is a great School, incorporated to inftrudl, by 
their profeflbrs and regular exercifes, all who come to ftudy there, 
and by degrees to give their fl:udents rank and credit in the republic 
of letters, and which are qualifications for lucrative offices and em- 
ployments in life. It is a public School of divinity, phyfic, law, and 
all arts and fciences. And Colleges are Schools of leaming, fumiftiing 
fcholars for the univerfal School, which is a combination of all thofe 
Schools : and in any other view, than as Schools of leaming, they are 
as ufelefs to fociety as Monafteries : and therefore I think they are 
not only within the equity of the a6i, but the words of it. 

And I confider this devife as made for the further augmenting of 
the Univerfity ; and for that reafon the Univerfity, in its corporate 
capacity, is very properly made a'Relator in this Information, being 
materially and effentially interefl:ed in th^benefadion. 

For though the Univerfity is not a corporation of Colleges, but of 
matriculated members^iRnd all Colleges are difl:in6l and feparate cor- 
porations, yet theffc Colleges attrad and furnifli the members to be 

matriculated, 
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matriculated, and ' every new College enlarges the univerfal School, ^^^^ 
and by mcreafing the number of fcholars, adds weight, dignity, and JiJ*Ld **" 
ftrength to the Univerfity. 

And therefore, if an objed; in e/fe was neceffary, the Univerfity is 
that obje6i in ejje to take and accept this benefa6lion mjiantery fub* 
je6t to that controuling power, which,, by the fundamental law of the 
land, is given to the King, in refp^(9; of the medium through which 
they are to receive the benefit of it. 

And the further augmenting of the Univerfities is a good and 
godly ufe. 

1 Edw. VI. c. 14. exprefsly calls it fo. Erecting grammar fchools, 
further augmenting Uhiverfities, and the better provifion of the poor 
and needy, are there mentioned tqgether, as good and godly ufes, 
and recommended to the king's care and protection in the diflribu*^ 
tion of the eftates given him by that A61. 

But another objection is then made to this devife. That it is a 
devife to a non-entity, and that it depends both upon the confent of 
the Univei-fity aud the Crown, whether there ever will be fuch a being 
or not. 

4 

Fii-ft, I fliall confider how the law {lands as to devifmg legal eftates 
to perfons not in ejfe^ either in poffeffion or remainder. 

A devife to A. B. the firft fon of C* whether in poiTeilion or re- 
mainder, is void, if there be no fuch '^perfon as A. B. when the will 
was made; becaufe the devil^ proceeds' upon a fuppofition, whidi 
isfalfe,. and the foundation of the devife fails- as to the obje(9;. But 
a devife in poffeffion to a perfon not in ejjkj bylpdefcription wlxich 
manifefts the teftators knowledge of his not being*in e/jfe^ ,will be 

good, 
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Attorney Gc good> if the exiftencc of thatperlbn does not depend upon too re- 

Lady pown- mote a Contingency., 

others. j^ devife to the eldeft fon, which A. B. fliall have, will be good as 

an executory devife, becaufe the teftator does not mean a perfon in 
being, and the contingency muft happen in the compafs of a life : 
fo a remainder to the firft fon of A. B. will be good, provided that 
firft fon exifts before all the precedent eftates are determined : and 
therefore, a remainder limited of the legal eftate to a College, not 
exifting, would have been void, jufl as a remainder limited to the firft 
fon of A. B. would have been void, if he had not exifted when the 
preceding eftates determined. 

But executory trufts fall under a very different conilderation; for 
when the freehold is put into truftees, and the vacuum^ which the 
law fo much abhors, is thereby avoided, a truft to arife out of a re- 
* mainder for a perfon not exifting, but who muft exift within the com- 
pafs of a life or lives in being, will be as good, and to be fupported 
by a court of equity as much, as a tmft for a perfon in ejfe : and 
therefore, fuppofe a remainder, limited to truftees and their heirs, in 
truft for the fiiil fon which A. B. ftiall have, and his heirs ; the truft, 
being in the mind and intention of the teftator for a perfon not then 
exifting, but to exift, and where that exiftence muft happen within 
the compafs of a life or lives, would be clearly good. So in this 
cafe, the teftator does not only declare his intention to give to a per- 
fon n.ot in ejcy but is adlually giving diredlions for the creation of 
that perfon; and there is no difference between the cafes, but that 
one is an executory truft for a natural perfon to be created, and the 
other is for a polnbal perfon to be created* 

But 
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But then it is faid, it depends entirely upon the pleafurc of the AttomejrGe- 
Crown, whether fuch a College fhall ever exift or not ; and it equally Lady ^^- 

^ ing and 

depends upon the will of God, whether A- B. (hall ever have a fon or ^^cn^ 
not : and one event may wait a whole life, whereas the will of the 
King may be known as well in fix months as fix years, allowing time 
for the mofl; mature deliberation ; fo that the contingency is greatly 
within the time allowed by the law for the expeding executory trufl» 
to arife. 

As to the confent of the Univerfity, if it be neceflary, they are 
relators, and have thereby fignified their confent to the devife in 
toto : and perhaps the words in the will, in and within the Univer- 
fity of Cambridge, only mean the town of Cambridge ; and in com- 
mon parlance, they are often ufed as fynonimous. In Popham, 56. 
57. Academia^ and city or town, are determined to be the lame. But 
I think it more probable, the teftator meant, that his College (hould 
be pUt upon the fame footing, and have the fame relation to the in- 
corporation of the Univerfity, as the refl: of the Colleges there. 

If there is nothing in the trufl: to draw the condemnation of this 
Court upon it as illegal and void ; then comes 

The fecond quefi;ion* 

Whether the trufl; is of fuch a nature as that, under all the circum- 
ftances of this cafe, a Court of Equity ought to give any aid or affifl> 
ance towards the execution of it, or at leafl; if it is not a premature 
application ? 

The difcretion of this Court, in the execution of trufl;s, is a very 
wide and extenfive fubjed; to range over, and no^xa6t, precife boun- 
dary lines can or ought to be drawn upon it. 

D It 
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wiS'S^'' It is difficult to limit the extent o8P it with precifion ; but it muft, 
hfgand ^'*' li^ legal difcretion, be governed, diredsd, and regulated by confti> 

Others* 

tutional, legale and equitable principles^ applied to the cafe under 
coniideration : and therefore, nnle& there is fome latent vice in this 
truft, repugnant to thefe [uinciples, the Court will not refufe to ex*-^ 
ecute it, 

• Cafes of that kind might be put, and have happened; and 
whether this is one of thofe cafes, or not, is now the queflion. 

In one refpedt, this tmft comes before the Court in a much more 
favourable light than any which have been mentioned, or indeed, 
which generally have exiiled. 

Difpoiitions of this kind generally work an immediate difinherifon 
of the heirs at law, and often proceed either from minds inflamed 
with aBger and refentment againft their own family, or overcaft with 
gloomy and melancholy refiexions upon their apjNroacfaing diflblu* 
tion. 

No fuch ingredients are to be found in this Cafe ; no anger nor re* 
fentment to his family : he has not only provided for all the male 
line of his family, but for fome of his coulins defcended fix)m fe- 
males ; and he has fubftituted this memorial of himfelf and his fa- 
mily, after fo many lines of fucceffion, and at fo remote a diftance, 
that the inheritance, fubjed; to the antecedent limitations in the 
will, was of little or no value when the will was made. 

And it was not any fudden ftart, or the efFe<9; of any cloudy dif- 
tempered moment, for he lived two-and-thirty years after he made 
the will, without making the leaft variation in this part of it : and 
therefore the cafe Hands clear (^ all tihe compaffion, which regard 

for 
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for families, very properly and laudsibly, produces in all courtsi of ^™^^' 
juftice. . I^^p- 

The 9 Geo. II. c. 36. has been urged as furnifliing a motive for **^"' 
this Court not to interpofe, in two views : 

Firft : Becaufe, whatever the truft was, in its creation, it is illegal 
now ; and therefore this Court ought not to execute it, and (hould 
regulate their difcretion by what the law now is, and not by what it 
was when the will was made. 

Secondly : That the devife of the eftate being lapfed by the death 
of the truflees, the teftator himfelf, after the ftatute of mortmain, 
could not have fet the legal eftate up again ; and that this Court 
ought only to fupply what the teftator could have fupplied, and 
ought not to call forth this legal eftate to fupport and fave this truft, 
which by his will the teftator could not have done. And it was 
argued by Mr. Harvey, that thefe were perfonal powers to be exe- 
cuted only by the truftees named in the will. 

To anfwer thefe Objedions, I do not think it neceflary to give 
any opinion upon the operation that ftatute would have had on 
this will, in cafe it had been made fubfequent to it. 

If it is to be confidered as a devife in truft for the Univerfity, 
(" for augmenting the Univerfitj^" as the 1 E. VI. exprefles it) or, 
by a liberal conftrud;ion of the Provifo, for a College to exift in 
the Univerfity, the truft would be lawful now ; but fuppofe it not 
within the Provifo, and that fuch a truft could not now be created 
by will ; yet if the A£l, as it is admitted, do not extend to the devife 
at law, how can this 'Court iay, it does extend to it in equity ? for 
equity muft follow the law, and the devife muft be either good or void 
in toto^ in both Courts. 

D 2 And 
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;^^^7^^^- And if the Court fays, they will not execute fuch a tnift, it is ex- 
i^'^Ld ■ ^^h the fame thing, as if they faid, the truft was void. For 'no 

oth( 



lers. 



other Court can execute it. 

I cannot fee the leaft difference between faying the truft is void by 
the ftatute, and that the ftatute fumifhes a reafon precluding the 
Court from executing it. 
(a) Afhbum- It is admitting the authority of Afhbumham's cafe (a)y and at the 

ham V. Brad- . i . i n 

fliaw. ub. fup. fame time denymg the coniequences of it. 

Giving the ftatute a retrofpe6live relation and influence upon the 
truft, would be breaking in upon that uniformity of judgment, which 
Courts of law and equity fo anxioufly ftudy to* preferve in the con- 
ftru6lion and execution of adits of parhament. 

The Law fays, it is a good devife, unimpeached by the ftatute : 
Equity admits it, but fays, I will not execute it — ^I will ftand neuter, 
quiefcent, and inadlive. Purfue the confequences of fuch a neutra- 
lity : the truftees, if now living, muft have kept the eftate them- 
felves. For if it is a valid difpofition of the whole legal and equi- 
table eftate, there can. be no refulting truft for the heir at law ; or 
if there was, and this Court ftands neuter, what other power in this 
kingdom can give that truft any effed; ? 

I have no fuch idea of the jurifdid;ion of this Court : it is as much 
bound to a6t and decide upon a truft eftate, as a court of law is 
upon a legal one. 

But it has been faid, the Court is not called upon to a6l againft a 
' truftee, but againft an heir at law. 

In the firft place^ Lady Downing is not the heir at law, but the 
devifee of the heir at law ; and though ftie ftands in his place, yet 
in the prefent ftate and fituation of things, the heirs at law of the 

family 
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family are as much difinherited by letting her keep the eftate, dif- Attomej; Ge- 
charged of the truft, as by compelling a performance of it : but fup- ^^^^'*- 
pofe flie was the heir at law, I take it to be a firft and fundamental ^*"' 
principle in Equity, that the truft follows the legal^ eftate, where- 
foever it goes, except it comes into* the hands of a purchafer for a 
valuable confideration, without notice. 

And an heir, whom the law calls, " &:^m perfona cum antecejfore^* 
can never be under a lelfe or more imperfe<9; obligation to perform 
the commands of his anceftors, than a mere ftranger : and efpecially, 
in a cafe where Sir Jacob Downing (in whofe place Lady Down- 
ing now ftands) took fo great an intereft in this very eftate, fo vaft 
a fortune from the bounty of that anceftor, whofe commands are 
now difputed. I never heard any diftindion made, nor has any Cafe 
been cited to prove, that a truft fit and proper to be executed againft 
a truftee, fhould be fuffered to fall to tl» ground, and remain un- 
executed, againft an heir at law, where there was no truftee, 

S Vent. 349. Devife by an impropriator to a curate, and all who 
fliould ferve the . cure after him, fliews, that where the devifee was 
incapable of taking for want of being incorporated, the Court de- 
creed, that the heir of the devifor ftiould ftand feifed in truft for him. 

But to avoid citing cafes on fo plain a point, I will only refer to 
all the cafes which have been determined from the 43 Eliz. to this 
time, upon devifes to corporations. For the words " limited and 
" appointed," do not carry the legal eftate ; they only operate as de- 
clarations of trufts, or gifts of the utile dominium^ and bind the legal 
eftate in the hands of the heirs at law. 

And in the prefent cafe, the legal eftate was not devifed by the 
will. For by the Anfwer it appears to have been conveyed to Sir 

George 
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AttomcyGc. George Downing in 1721, foUF yeais after the i?iU was made; 

neral againft 

Lady Down- and it WES admitted on both fides, that Sir George Downing had 

ing and 

others, ^ ^jjjy g^^ equitable eftate, when the will was made; and therefore the 
queftion cannot be varied by any lapfe of the legal eftate, becanfe 
there was no legal eftate ever devifed, to lapfe. But, if it had been 
devifed, the lapfe of the legal eftate never has the leaft influence 
upon the trufts, to which it is fubje^t. 

Truft eftates do not depend upon the legal eftate for an exiftence. 
A Court of Equity confideis devifes of trufts aa diftind fubftantive 
devifes, ft;andiDg oa their own bafis, independent of the legal eftate, 
or of one another; and the legal eftate is nothing but the ffaadow 
which always follows tlie truft eftate, in the eye of a Court of 
Equity. 

Another argument haSi been urged &om 9 Geo. II. that the tef- 
tator could not have fet the legal eftate up again after that ftatute 
was made, and that this Court ought to do nothing more than what 
the teftator himfelf might have done. 
f«) I vez.178 The cafe of Willet v. Sanford, 20th December 1748> («) was cited 
to fhew, that the teftator might, by a codicil, have fupphed the 
legal eftate, but that cafe does not prove that pofition. 

[His Lordfliip here flated the cafe.] 

This cafe does not prove that the legal eftate of the premifes <Je- 
vifed by the will, was well devifed by the codicil to the two new 
truftees, in conjun<Siion with the thr^ old truftees named in the 
will. 

But it was held by the Court, that the codicil enured, not as a 

revocation, but as a confirmation of the will, in refpe<9; of the 

charity: that the trufts in this will were not afieded by the'codicils, 

9 except 
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except in poftponihg one nephew to another. And the operation of Attorney oe- 
the codicil upon the legal eftate, as to the two new truftees, was not j^^^^**" 
argued, nor any part of the determination. ^^^^"• 

And the true anfwer to that obje<^ion is, that it proceeds upon 
prefuming, that the truft was afied;ed by the lapfe of the legal 
eilate, — ^that the truft fell with it, and that the legal eftate muft be 
fet up again to re-animate the truft ; whereas the truft ftands exa6;ly 
as it did, unaffe^^ed both by the lapfe and the ftatute. And the 
Court is not fetting up the legal eftate to impart an a<9;ivity to the 
truft, but following the legal eftate into the hands of the heir, in- 
ftead of the truftees ; not fupplying what the teftator couJd not have 
done, but a6ting exadly in the fame manner as it would have 
done in cafe no txuftees had been named at all, or if they all had 
re&fed to ad in it 

And furely the cafualty of a lapfe of the legal eftate, if there had 
been one, would have been too fine a thread to have hung this Caufe 
upon* It would have been a total inverfion of the principles and 
pradlice of this Court, which makes the legal eftate always follow 
the truft, and never fuffers the legal eftate to lead it. 

As to thefe powers being perfonal to the truftees, and by their 
deaths become unexecutable; they are not powers, but trufts; ^and 
there is a very effential difference between them. 

Powers are never imperative: they leave the ad to be done at the 
will of the party, to whom they are given, Trafts are always im- 
perative, and are obligatory upon the confcience of the party in* 
trafted. 

This Court fupplies the defective execution of powers, but never 
the non-execution of them: for they are meant to be optional. But 

the 
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Attorney Ge- the peifon, who CTcates a truft, means it fhould at all events be 



Lady Down- executed. 

inland 



tiff and 

f^ , The individuals, named as traftees, are only the nominal inilni- 

ments to execute that intention. And if they fail, either by death, 
or being under difability to a6t, or refufing to adl, the conftitution 
has provided a truftee. The King, as parens patricBy has the fuperin- 
tending power over all charities, abftrad:ed from the llatute of 
43 Eliz. and antecedent to it, 2 P, Wms. 119; and that paternal 
care and prote6tion is delegated to this Court. 

Where no truftees are appointed at all, this Court afiumes the 
office in the firft inftance ; and in the event which hath happened, it 
is the fame as if no truftees had been appointed at all. 

There is fome perfonality in every choice of truftees, but this per- 
fonality is res unius cetatis. In perpetual charities, where the perfons, 
upon whom the truft may devolve, do not exift, the perfonal confix 
dence can be only in this Court ; and if the truft cannot be exe- 
cuted through the medium which was in the primary view of the tejF- 
tator, it muft be executed through the medium which the Conftitu- 
tion has fubftituted in its place. And as a queftion of intention, 
nothing can be clearer. 

A College is to be founded under the eye of five truftees. That 
cannot be. The death of the truftees finftrates that medium. 

What then ? Muft the end be loft, becaufe the means are, by the 
a6t of God, become impoffible ? Suppofe the queftion was afked the 
teftator. If trufl:ees die or refufe to adl, do you mean no College at 
all, and the heirs to take the eftate ? 

No — I truft them to execute my intention ! I do not put it into 
their power, whether my intention Ihall ever take place at all. 

And 
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And the Attorney General and Hickman (a) is an authority in ^^tto«^- 
pointi that this Court is to execute trufts as perfonal as can be created. ]^7^^' 



tious, repugnant to commercial principles^ ufelefs, and prejudicial to ^^^Kdyngt^s 
the public, by throwing fo large an eftate into mortmain. »» chan. 34. 

I ihall conlider thefe Objedions feparately. 

A Gift for the advancement of ufeful Learning is the moft merito- 
rious charity that can be given. Moft charities terminate with in- 
dividuals, who are the objeds of them. But donations of thitj kind 
are benefactions to the whole community. They fumiih the means 
of bringing great parts and natural abiUties out into public fervice, 
and thereby become a charity not only to the pcrfons who are fo 
helped forwards in their education, but to the whole fociety, which 
reaps the benefit of thofe parts and abilities in the ieveral ftations of 
hfe, where Providence places and employs them ; and as Coke, in 
arguing Porter's cafe, fays, " No time was ever fo barbarous as to 
" take away erudition and fcience." 

All people have at all times thought it moft meritorious to pro- 
mote and encourage them. Even Omar, who diredled the Alexan- 
drian library to be burnt, did not wage war againft ufeful learning ; 
but thought, if the learning contained in thofe books did not agree 
with the Alcoran, it was noxious ; and if it did, it was ufelefs. 

It has been obferved, that it is an oftentatious attempt to perpe- 
tuate the Teftator's name, 

Wiflies of this kind often influence the wifeft and beft of men. 
There is nothing immoral in yielding to fuch a motive, if it was the 
fole and only motive of fuch a difpofition. It is a paflion implanted 
in the mind, as a laudable incentive to induftry, and the reward 

E promifed 
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promifed Abraham for his Mth: ^ I will make thy name great among 
** the nations/' 
The Barnabdistons and Peters's (a) are to chan^ their name, 
(f) The de- but that circumftance will not affe<^ the validity of the devife ; and 

vifees ia re- 

naaind»prior why fliould that circumftanoe be more difguftful in one cafe than 

for tifc2'" the other ? To raife and eftablitti a family in the teftator's name and 

^^^ blood, was his firft obpdl : natural a£fe<%ion was the principle of that 

provifion. To perpetuate his name by the medium of a College for 

the good of mankind, was his next object: focial affe^ion was the 

principle of that provifion. 

Admit that vanity had fome ftiare in both the difpofitions: it lofes 
all its malignant qualities, when it is produtStive of good. And in 
Popham, 1 39. afcribing charitable gifts to vain glory and oftentation, 
is faid to tend to a public wrong, becaufe it deters and difcourages 
them ; and perhaps the world owes fome of the greateft and noHeft 
benefactions to this motive, a6ling in a thoufand (hapes and forms. 
It is a fpring not to be checked and ftopped up ; becaufe, under the 
diredlion of good laws, it becomes an inexhauftible fource of benefits 
to mankind: And Courts of Juftice are not to examine, like cafuifi:s, 
die motives of fuch difpofitions, but to execute or condemn them, 
according to their own intrinfic merit or demerit, let them proceed 
from what motive they wilL 

Another Objedion to this Charity has been, that it is ufelefs, un- 
neceflkry — that there are Colleges enough already, and thofe not 
fulL 

If tlie College to be founded was directed to follow exadly the 

plan of the Colleges already eftabhihed, there might be more weight 

in this objeAion than the laft. But the framing of the laws, rules, 

9 and 
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and orders, for the government of it, and the uiefnl learning to be Attorney oc. 

^ ^ nenil agamft 

taught there, is left at large to the TnifteeB nominally, but in reality ]^l^'^' 
to the two Archbifhops, and the Mafters of St. John's and dare " "^ _ 
Hall ; under a well-grounded hope and ebcpedation, that fuch an 
tftablifhment would be made, and fuch a fykem of gov^nment and 
iludy introduced^ as might greatly improve a& academical educa- 
tk>n. 

The Teftatcnr could not expe<% that tbeTruftees, particukiirly named, 
ihould furvive fo many eftates of inheritance as are limited before 
this devife was to take place, and therefore the confidence was in 
the Archbifhops and Mafters, who ihould be in being at that time. 
He did and might fafely rely upon their abiMty and integrity to 
adapt and faihion this College: to the time of its foundation ; to 
reje& all the weeds and to plant all the flowers which are to be 
found in every other fyftem of education, ancient or modem, either 
at home or abroad. 

Another Objed;ion has been made to this Truft, that it is repugnant 
to commercial principles^ and prejudicial to the public, by throwing 
fo much land into mortmam. 

Firft. Devifes to charitable ufes, unincorporated, equally lock up 
real property : but I agree, that, in a commercial country, the cir- 
culation of real property ought not to be too much checked ; and to 
prevent it, the Conftitution has depofited with the King, as a Royal 
Truftee for his people, the fole and exelulive right of making Corpo- 
rations, and liceniing alienations in mortmain to them. 

The King, and not this Court, is intrafted to decide upon the pro* 
priety of fuch corporations and alienations : he will weigh the ol> 
je<9;ions of throwing fo much land out of commerce, with the advsui* 

E £ tages 
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t^^Si^' tages which may refult to the pubUc fifom the improvements fuch a 
if **Ld **" College may make in an Univerfity education, and detemiine in this, 
•'^^^ as in every other meafure of his government, by that fupreme law 

(from whence he never departs) the good of his people. 

And this brings me to the Objection of the application here being 
premature, and tliat the Officers of the Crown will be under a bias, 
and their judgment anticipated by the judgment of this Court upon 
the nature of the Truft, and that an incorporation cannot be refufed 
after a Decree is made by this Court in favoiu- of the Truft. 

I think the appUcation very properly timed, and that it would 
have been premature to have applied for a Charter before the va- 
lidity of the Truft' was fettled in tjii? Court. Suppofe the reafons, 
which have been urged at the Bar, bad been laid before the Grown 
againft granting a Charter ; the anfwer would have been, " We are 
** not to determine the legality of trufts. To grant or refiife. the 
** incorporation on that ground is to determiift a queftion alienifori. 
** That is a queftion for a contentious jurifdi6;ion to determine be- 
** tween the parties who are interefted in it** 

A Court of Equity is only competent to fuch a queftion, where 
the parties may have the benefit of an appeal to the fupreme Court 
of civil judicature. 

Suppofe the Crown had incorporated the College* .and this Court 
afterwards ikid, it was a void illegal truft:, and not fit to be executed : 
the King s Charter had been a nullity, and all^the trouble and ex- 
pence ofgetting it, idly thrown away. Suppofe itMd been refufed, 
upon a fuppofition of the truft being illegal and void ; the Crown 
would have a^J^ upon a falfe ground (if the truft was not an illegal 
t>ne), and the parties h%ve been left without any redreis« 

And 
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And therefore it is begimung right, to take the opinion of this Attorney gc- 
Court, firft upon the validity of the devife, and the nature of the i*dy Down- 

inland 

truftr which muft either prevent any application from being made to ^«"' 
the Crown at all, in cafe the opinion of the Court is againft the 
truft ; or, by a decifion in favour of the truft, dilengage the Crown 
from any perplexity upon that queftion, and leave it to judge of the 
propriety of fuch an incorporation from the fame reafons of policy, 
prudence, and convenience, as would guide and dired it, if the 
validity of the bruft had never been queilioned; and asjthey do in 
all other cafes, where reafons, which will not reach the legality of 
the trtift, may decide againft it politically, and be fufficient to de- 
termine againft making the incorporation, or granting a licence of 
alienation.' 

. As to the Officers of the Crown being biafled, and their judgment 
anticipated by fuch a decree, I think their judgment will be very 
properly anticipated .9£^ to the legality of titie truft; becaufe it has been . 
fettled, where it ought to be fettled, and caij only be fettled, — ^in this 
Court, 

* It will be fo far fix>m embarraffing them, that I think it will de- 
liver them from an embarraflment, by removing a doubt, which 
might otherwise have mixed itfelf in the confideration of the pro- 
priety of fuch an incorporation. 

The bprnion of the Court, upon tlie nature of the truft, can go no 
further than a declaration, jthat, according to the rules adopted by 
this Court, in bpmpelJing the execution of trufts againft heirs, at law, 
they fee notMng in the truft, which fhould induce thera (proceeding 
in the ordinary courfe of adminiftering juftice) to-jjgfufe the execu- 
tion of it 

V' But 
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Attoney Ge- But the making of Corporations is part of the King's prerogative^ 

ireral againft 

^dy^owft* vhere reafons of ftate-policy only are to dire^ and govern the mea^ 
^^"" ^ fnre. Courts of juftice, whether legal ot €H]uitable, are bound down 
ta rules, and precedents, and reafons, which have prevailed in fimilar 
cafes. 

And your Lordfhip, prefidingin this Court, and deciding a que^ 
tio» of meum and tuum between the Univerfity and Lady Downing, 
may think the reafons not fufficient to warrant a refuM of the exe* 
cution of the teoft,. and yet give, them weight in confidering the pro- 
priety of making fuoh an incorporation. And many cafes may be 
put, where this Court nmft execute the tmft, and yet ^e Crown 
would be very rightly adyifed to refufe incorporating the body which 
is to be the objedl of that truft. 

Suppofe a Truft created for Birmingham or Sheffield, if incorpo- 
rated in three years. There is no legal ol]ge(^ion to the truft : but as 
trade has flouriflied, and is more likely to flourifh, whilft unincorpo- 
rated than incorporated, the Crown might be very properly adviled 
to refufe the incorporation. 

Another difficulty then arifes ; Who is to apply to the Crown for 
the charter.? Not Lady Downing, becaufe it is her intereft to op- 
pofe it. 

It might be referred to the Mafter to appoint Truftees for that 
purpofe, in the fame manner as if no Truftees had even been ap- 
pointed. 
(a) Steward And in Duke, Char. Ufes, 79- ^d) an eftate was directed to be 
crmyn. ^^^^^ without naming by whom, and the Commiffioners appointed 

J. S. to fell the land, and decreed his fale to be good; and upon 

appeal, the Decree was confirmed. 

Perhaps 
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Peiiiaps the beira at law mi^t not be improperly introduced ^^^^1^ 



iwn- 



upon this occafion ; and if the heirs at law were to fucceed the truf- i^^l^ 
tecs in every power which they were entitled to under the will, neither 
the Univerfity, nor Lady Downing, nor the Archbifliops and 
Mafters, could have any obje6tion to feeing the heirs at law of the 
Donor fubftituted in the place of the truftees. Upon whom does the 
Truft fo naturally devolve, or who fo proper to guard and proteA th« 
Charity, us the blood of the perfon who gave it ? 

It is my opinion, therefore, to declare the Will well proved, and in 
cafe a Royal Charter, with licence to take in mortmain, fliall be 
obtained, that the trufts of the will ought to be performed, but as 
the Truftees are all dead, the Matter to appoint five new Truftees, 
who are to apply for fuch Charter of incorporation and licence ; and 
referve all further divo&iom till after the Mafter fhall have made his 
Report o£ the event of fuch application. 

The Opinion fubmitt^d upon the two firft queftions, if it be 
right, makes it a matter of great indifference to Lady Downing, 
what becomes of 

The third Queftion; whether^ fuppofing the Trufts illegal and 
void, or of fuch a o»ture 2» not fit to be carried into execution by a 
Court of Equity, this Court will apply the eftate to fome other cha- 
rity ejufdem generis^ and as near the Teftator s intention, as the rules 
of law and equity will permit. 

But as this queftion has been argued at the Bar, I fhall mention 
very briefly what occurs upon it. 

This Court has long made a diftindion between fuperftitious Ufes, 
and miiiaken Charitable Ufes. 

By 
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wraTT^iSr ^y niiftakcn? I mean fuch as are i^pugnant to that found confti- 
h^a^"^^ tutional policy, which controuls the intereft, wills, and wi(hes of in- 
dividuals, when they clafli with the intereft and fafety of the whole 
commt^iity* 

Property^ deftined to fuperftitious Ufes, is given by suGt of par- 
liament to the King, to difpofe of as he pleafes ; and it falls properly 
under the cognizance of a Court of Revenue* 

But where property is given to miftaken charitable ufes^ this 
Court diftinguiihes between the charity and the ufe ; and feeing a 
charitable bequeft in the intention of the teftator, they execute the 
intention, varying the ufe, as the King, who is the Curator of all 
charities, and the conftitutional Truftee for the performance of them, 
pleafes to direct and appoint. 

If it were res Integra^ much might be iaid for the heir at law ; be- 
caufe in every other cafe, if the teftator's intention in fpecie cannot 
take place, the heir at law takes the eftate. And as the motive in- 
ducing the diiinherifon in a charitable devife, is a pai&on for that 
particular charity which he has named, if that particular charity 
cannot take place, cejfante caufd^ cejfaret cffeBus. 

The right of the heir at law feems to arife as naturally in this cafe 
as in any other ; but inftead of favouring him as in all other cafes, the 
teftatoris made to difinherit him for a charity he never thought of; 
perhaps for a charity repugnant to the teftator s intention, and which 
dire6tly oppofes and encounters the cliarity he meant to eftablifli. 
But this dodlrine is now fo fully fettled, that it cannot be departed 
from ; and the reafon upon which it is founded, feems to be this : 

The donation was confidered as proceeding from a general prin- 
ciple of piety in the teftator. Charity was an expiation of fin, and 

to 
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to be rewarded in another ftate ; and therefore, if political reafons Attorney ce- 

neral againft 

negatived the particular charity given, this Court thought the merits .^^y ^^^a- 
of the charity ought not to be loft to the Teftator, nor to the public, ^^^' 
and that they were carrying on his general pious intention ; and they 
proceeded upon a prefumption, that the principle, which produced 
one charity, would have been equally active in producing another, 
in cafe the Teftator had been told the particular charity he medi- 
tated could not take place. The Court thought one kind of charity 
would embalm his memory as well as another, and being equally 
meritorious, would entitle him to the fame reward. 

There is a law in the Digeft, which feems to have fumifhed a 
hint for varying the deftination of a donation to the public. 

Digeft. xxxiii. Tit. 2. De Ufu & Ufufr. Legatorum. 

De Legato Civitati ad certum Ufum. 16* 

Modeftini, Lib. ix. Refponforum. 

" Legatiun civitati relidlum eft, ut ex reditibus quotannis in e4 ci- 
" vitate, momoriae confervandae defun6ti gratid, fpedlacuhim cele- 
** bretur, quod iliic celebrari non Ucet. Quaero quid de legato 
** exiftimes? Modeftinus refpondit: Cum teftator fpe<9;aculum edi 
" voluerit in civitate, fed tale, quod ibi celebrari non licet, iniquum 
^^ efte, banc quantitatem, quam in fpe6taculum defund;us deftina- 
" verit, lucro liaeredum cedere : Igitur adhibitis haeredibus & pri- 
" moribus civitatis, infpiciendum eft in quam rem converti debeat 
" fideicommilTum, ut memoria teftatoris alio & licito genere cele- 
« bretur/' 

Vide etiam Scaevolae refponfum in § fequenti. 

It is plain they looked at the motive of the gift, the immortaliang 
the memory of the donor, which was the" only future reward a Pagan 

F could 
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9thcn. 



Attorney G«. could cnjoy. FoT this law was made 100 years before Chriftianitj 
ildy Down- was the Teligion of the Empire. The particular fpei^lacle dired;ed 
was only the means by which that future reward was to be liecured. 
Any other ipedacle would as effectually anfwer that purpofe. They 
looked at the end and aim of that benefitdioD, and fhaped the means* 
in fuch a manner^ as without any violation of the laws, might fecure 
the attainment of it. 

The reafon, which animates the Law, applies as forcibly to a legacy 
given to a charitable ufe under the Chriftian difpenfation. 

I do not mean to cite all the Cafes. 

The cafe of Da Cofta and De Pas was the laft great Cale which I 
have any account of: that was heard Decamiber «, 1743, at Lin* 
colnVInn HalL It was a bequeft of the interefl; of £. 1,200. for 
eftabUihing a Jefuba, or aflTembly for reading the Jewifh law. It was 
agreed that it was not a good legacy to the intent for which it was 
given ; but whether it was void generally, or only to this particular 
intention ; or whether it fhould devolve upoa the Crown for its^ own 
ufe, or was to be applied to fome other ciaxity, was leferved for &if- 
ther argu:ment» And upon i8 May 1754 (^aj, it was determined^ 
that» ad it was a charitable bequeft 'm the iutentioB of the Teftator,. 
though of ftich a nature as not proper to be eftabliflied in this 
Court, yet it muft be applied to fome other charitable ufe, to be 
fixed by the Crown ; and that it was not a fiiperftitlous ufe, givea to 
the Crown for their own (bj benefit. • And 



(a) Ambler, 



(b) By the Decree on the origbal hearing of the Caufe, the Coart declared that the 
bequeft was not good in law, and ought not to be decreed or eftabliflied by the Court ; 
but refcrved the confideration whether fuch £. 1,200. ought to accrue to the refidue of 
the perfonal eftate, or be applied otberwife, and how. On the 18th May i7M, the Caufe 
came on to be heard upon the fpecial refervativn in the faid Decree, concerning the 
£. \fiQO. ; when the Court declared that the fame ought not to accrue to the refidue of 
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And therefore, unlefs the Court is of opinion, that the Trail is to- Attorney gc- 

/ * neral agamic 

^tallyvoid to all intents and purpofes whatfoever, Lady Downing ^^l^^"^" 
could not be entitled to the eftate. For if the Court is only of opi- " " 
nion, that it is an improper charitable ufe, not fit to be carried into 
execution by this Court, the confequences to Lady Downing would 
be materially the fame. She would be as much excluded by a cha- 
rity to be fixed by the Crown, as by the eharlty directed by the 
Teftator. And therefore, if the fecond queftion was with Lady 
Downing, yet unl^ th^ third queftioB was with her too, her claim 
could not be fupported. 

The Mafter of the Rolls having delivered his opini<Mi to the fame 
efied ; and the Lord Chancellor having agreed with them both : 

DECLARED their unanimous Opinion, that the IVuHs of the 
Charity in queflion ought to be carried into execution, in sssCe his 
Majefty fhall be pleafed to grant his Royal Charter to incorporate 
the College, and his Royal Licence for fuch incorporated College to 
take the devifed premifes in mortmain, (aj 



the perfonal eftate, but ought to be applied to fome other charitable ufe, and that the 
Appointment thereof belonged to the Crown ; and recommended it to the Attorney Ge- 
neral to apply to the King for a Ogn manual to difpofe of the fame. The King, by Agm 
manual, appointed ^f. 1,000. part thereof, to the Governors and Guardians of the Found- 
ling Hofpital,for fapplying aPreacher in their Chapel, and to inftrua the children under 
ttteir care m the Chriftian religion, and for other incidental expences attending the faid 
Chapel. And on 6th Auguft following, the Court diretfted payment of the faid fum of 
j£. 1,000. to Taylor White, the Treafurer of the Hofpital. Reg. Lib. A. 1764. fbl. 309. 

(a) See the fubfequent Proceedings in this Caufe in 3 Vefey juaior, 714, under the 
name of Attorney General v. Bowjer. 
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IN CHANCERY. 

The Great Seal in Commiffion. 

LORDS C O M M I S S I O N E R S> 
Lord Chief Juftice Willes, 
Sir Sydney Stafford Smythe, 
Sir John Eardley Wilmot.. 



Lady MANSE LL, Widow of Sir EDWARD MANSELL,7p^^jj,„y, 
Deceafed - ---------------3 

Sir E. VAUGHAN MANSELL, Bart.&Ux.M. LANG-Jp^^^j^jj^j,^^ 
DON, and others ---.------- ---J 

Kk t7$7' 

ladyManfeU E D. Vauohan, Efquirc, by Will dated 30th November 1683, de- 

againft Sir — -. • 

E.vauphan vjfed his cftates to Sir Edward Mansell and A. Mansell, de.. 

«***"' ceaied, remainder to the ufe of Edward Mansell, afterwards Sir 

Edward Mansell, Baronet, father of the Plaintiff's late hufband, 
and his heirs for ever. 

Su-. Edward Mansell, father of the PlaintiTs hufband, bj Wifl 
fld September 1717, devifed his eftates as follows: viz.—" I give and 
" devife all my lands, tenements, and hereditaments, to my Wife 
« Dorothy for ever; and that flie fliall be direded and governr 
«* ed by John Vauohan and Morgan Davies, Efquires, and 
«* their heirs, in the management of her concerns, whom I conftitute 
«* and appoint my Truftees of thb my Will, to adt for her and my 
« children's intereji, as hereafter mentioned : viz. after my faid Wife & 
I ** deceafe* 
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•^ deceafe, I give, devife, and bequeath all my faid lands, &c. (fub- LadyManfcU 
" jed to the legacies hereafter mentioned) to my fon Edward f^^3^^. 
" Maksell, for and during his natural life; and that he (hall be ®^*"' 
" capable, mth the canfent of the faid Trufieesy to fettle a Jointure 
" on the woman they agree to in writing he fhall marry> and from 
" and after his deceafe, to his firft, fecond^ and every other fon, in 
" ftri A Settlement; remainder to my fon Rawleigh Mansell for 
** life, and to his firft, fecond, and every other fon, in ftridib fettle- 
" ment And my further Will is, that the faid Rawleigh fhall have, 
** during my wife's life, what (he pleafes to allow him, and after her 
" deceafe, £. 80. per annum, free of all taxes, for his own life/' — 
He then gives various Legacies, and after making his wife fole Exe- 
cutrix, he adds, ^* And for want of heirs male, accordingly as before- 
" limited and exprefled, then my Will is» that my faid real eftate, &c. 
" fhall be and enure to my four daughters and their heirs for ever, 
" and for want of fuch iffue, to the ufe and behoof of my right heirs 
" for ever/* 

The Teftator died in March 1720, and his widow Dorothy, in 
September 17S1. 

Their fon, the late Sir Edward Mansell, was married to his 
firft wife Anne, at the date of his father's WiU in 1 7 1 7 ; and flie died 
in 1739. 

The Truftees, Vaughan and Davies, were at that time both dead; 
Vaughan dying in 172£, and Davies in 1728. In October 1740| 
Sir Edward Mansell married the Plaintiflf. i 

The Bill ftated, that the faid Truftees, Vaughan and Davies, 
being both dead, fo that their confent became impoffible by the ad; 
of God; and the faid Sir Edward Mansell thinking it reafonabl« 

to 
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ikAy Manfeii to make a provifion Fot tJxe Plaiaiiff, in cafe flie fliould furvire him, 

againft Sir /», ./•j • m • iTi«j 

E. vaa|rhan did, it! conuderation ol, and previous to the mamaee, by Leafe ana 

Manfeirand * ^ 

^thers. Releafe of the 30th and 3lft O6lober 1740, convey theeftatein 

queftion to Truftecs, &c. to the ufe of himfelf for life, remainder to 
the PlaintifFfor life for her Jointure. He died 9th May 1754, 

The Defendant Sir Ed. Vaughan Mansell, admitted the Will 
and other proceedings ftat«d in the Bill, but faid that the Plaintiff's 
late hulband did at and long before his father's death, lead a very 
debauched life, and was at that time married to two wives, one of 
them Louisa Smith, a woman of a very vicious courfe of life, from 
whom he was feparated, and had libelled for a Divorce ; the other 
was Anne, the widow of R. Phillips : and Defendant believed that 
the manner of life he led, and his imprudence in marriage, and 
apprehenfions of future mifcondu6l, were the reafons of his fether's 
limiting the eftate to him in fo ftridl a manner, and of his annexing 
fuch ftri(^ conditions to his power of making a Jointure on any fu- 
ture wife he fliould marry ; that though the Truftees were both dead, 
the eldeft fon and heir of Mono ak Da vies, the furvivor, was alive, 
and then of the age of forty years, and was never applied to for his 
confent; as Sir Edward muft have been folly convinced that no 
perfon who had the le?ift regard for him, would have confented to 
fuch marriage ; in regard that the Plaintiff, long before her faid mar* 
xiage, was not only a woman of no family or fortune, but of ill fame ; 
JUkd alfo, that Sir Edward Mansbll was fraudulently prevailed 
upon to make fuch Settlement ; inafmuch as the Plaintiff, or fome 
perfon on her behalf, prevailed on him before the faid marriage, 
to execute a Bond to her by the name of S. Baylis, fpinfler, for 
X*6000« notwithftanding no Confideration was paid* 

The 
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The Defendant fubmitted therefore, that fuch Settlement was not LadfManfeii 
duly made, being without the confent of the heir of the faid Mor- Manf3^ 
CAN Davies, the furvivor of the two Truftees; that he, being ®^*"* 
eldeft fon of the faid Rawleigr Mansell deceafed, is Tenant in 
Tail under the Will of the faid Sir Edward M ansell the father, 
on the death of the Plaintiff's huiband without ilTue, and alfo heir 
general of the family ; and that as the Plaintiff^s late hufbsuid inter^ 
married with the Plaintiff, without the confent of the original Truf- 
tees, or the heir of the forvivor, he had not any Power to limit the 
laid premifes in Joixiture to the Plaintiff, fuch previous confent 
beings as he was advifed, a condition precedent to the veiling 
of the fiiid Power, and therefore, that the Settlement is abfdiutely 
¥oid. 

lioid Commiffion^ Wilmot. 
There are tkree Queftions: 
ift. What the Power devifed is, whether a Power to make a J<bii«- 
ture, with ccatfent of Vaughan and Davies perfonally, or widi their 
confent, whilfi thej H^ed^ aotd, afltsr their deaths, with confent of 
their Heirs? whether he intended to f^e tJae Heirs the lame check 
and consul as he gave to VAUOHAir asid Davies ? 

ad. If he did, whether this Intention can take place according 
to the rales of Law ? 

5d. In cafe tiie confent ftops atVAUOHAN and BAvx£»»and does 
not extend to their Hems, vrheihec the Power exifts afber their deaths ; 
or in cafe it be determined sLt Law, whether a Court of Eqoity cad 
fet it up again ? 

The firft Queftionis merely a queftion of Intention, which muftbe 
colle^d from the fituatioii of the Teftatxn? and hi& femily at die 

time 
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Lady Manfell 
againft Sir 
E. Vaughan 
Mimfeli and 
others. 
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time he made this Will, and from the words of the Will ; for though 
evidence of intention, dehors the Will, is not admitted ; yet fa(9» 
and circumftances regarding the Teftator and his family, have been 
always taken into confideration to explain and illuftrate the words 
of a Will- 
Sir Edward Mansell had a wife, two fons, and four daughters: 
he was feifed in fee of two eftates ; the Mansell eftate, jC» 800. 
a year, rightfully; the Vaughan eftate, J[.650. a year; or there- 
abouts, wrongfully ; but, as he thought, rightfully. 

In this fituation, he makes a Settlement of all his eftates by his 
Will. The firft objed of his care was his Wife ; he gives the whole 
to her for life ; he makes his Son to depend abfolutely upon her 
whilft flie lived ; Ihe is to maintain Rawleioh, and the unmarried 
Daughters: after her death, he gives jC-1>000. a-piece to the 
daughters, and jC-^O. a year to Bawleigh; fubjedlto thefe provi- 
iions, he gives the eftate to his eldeft fon for life, who was at that time 
married very improvidently, and was fuppofed to have two wives 
alive at the fame time : His father s difpleafure was incurred. John Price 
{wears his father was very angry on account of both the faid marriages : 
however^ his anger did not operate fo far as to produce any difin* 
berifon of him or of his children ; they were to inherit his Title, and 
therefore his Son's children, even by his then Wife, who had come 
into his Family without his confent, were to take the eftate in a 
courfe of fucceflion ; but as to the Wife herfelf, he would not give 
him a Power of fettiing any thing upon her, even with the confent 
of his Truftees, however Ihe might deferve it by any future behaviour. 
Then an event arifes in his mind — the Wife might die, or perhaps a 
nearer event might be in his eye; which was a Divorce: fuppofe that 

ihould happen, what muft he wifh ? If no children at all ^that his 

Son 
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Son ihould marry again, and have children for the continuance of ^%^^lf^^^ 
his name and family. If he had children, he might wifti he fhould ^anSf^d 
marry again, rather than lead a diflblute profligate life, and ftrengthen ^^^^^^' 
the fucceiiion by having more children, provided he made a proper 
choice. He might wifli he fhould rather not marry at all, than 
marry a common proftitute, a circumftance not in his power to 
prevent; he could not dire6i his choice, but if he chofe improperly, 
he could prevent that perfon from having any intereft in his eilate ; 
and by excluding his jwefent wife from having any chance of a Join- 
ture, he ihews that the ruling paffion of his difpofition was, that no 
improper peribn fliould ever have any thing to do with any part of 
his eftate. The Power of making a Jointure would enable him to 
marry properly and prudently ; but if he was to exercife that power 
as he pleafed, he might exercife it improperly and imprudently ; 
from what had happened, he had no great reafon to repofe any 
confidence in him ; and therefore, to give him a Po^ver of mak- 
ing a Jointure as he {leafed, was too great a Power. On the 
other hand, if he had no Power of making a Jointure at aU, no 
Lady of fortune or family would marry him. He would not truft 
him with making a Jointure upon whom he pleafed, nor abfolutely 
tie him up from making a Jointure at all. He took the middle 
way, a Power of making a Jointure with confeot of Truftees j it is a 
kind of delegation of his own authority. *^ If he marry a woman 
I like, I fliould be very willing to fettle a Jointure upon her. If 
after my death, he marry a woman they approve, he ftiall have the 
lame Power. This qualification will give all the good which fuch a 
Power can give, and at the fame time guard againft all the abufes 
of it. There will be no temptation for a profligate woman to 

entrap my Son, when there is notliing to be got by it. It will be 

G a motive 
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udyi^fMMx a motive for a Lady of merit and fortune to malse the alliance^ 

againR Sir ^ 

Jj^3f5Si '^^^^ fl^^ fees a pw^CT provifion may be made for her. When my 
others- ^^ gj^ j^ ^^ ^^^ make no Jointure, imleis the woman he propofes to 

marry is approved of by the Truftees, it is the moft fifcely method I 
can take to make him k)ok out for a Lady worthy of their approba- 
tion/' Under thefe reflections, and in this view and profpedr of the 
future marriage of his Son, he makes his Will. The Trufleesexpreisly 
named in the Will, were Bi that time about fixty years of age, and 
the fon^s wife thirty. From that feift, the Counfel on both fides agree 
in contending, that the Teftator did not intend to flx)p with the two 
Truftees, becaufe it was between five and fix to one, if dive when fuch 
a marriage happened ; but from thofe pr^nifes they draw very dif- 
ferent coaxclufions. The Counfdi for the Plaintiff fay, this is an evi- 
dence of the Teftator's intention to make the confent only a tempo- 
rary check in the exercife of this Power, and when confent could not 
be had, that the Power ihould be abfolute. The Couniel for the 
Defendants infifl, this is a reafon for a hberal confi;m6iion of the 
words of the Will ; and that as he intended a check, he mufl have 
meant an e£fe6tual check, a check which was to be co-exiftent with 
the Power on which it waited, and that can only be by extending it 
to the Heirs of the Traftees. Now fuppofe he had been told at that 
time : «* It is five to one but thefe Traftees, or one of them, die before 
your Son's wife dies. If that ihould happen, what do you intend 
in that event? That your Son fhould fettle the whole ^. 1,500. a 
year upon whom he pleafes ; or that he fliould have no Power of 
making a Jointure at all ? or do you intend to give the Heirs of 
VAUGHANOnd Davies the fiune controul over this Power, as you 
have given Vaughan and Da vies, and that their confent ihould be 
i^eflSiry to the exercife of this Power?** I have no doubt but he 

would 
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would have cliofen the check upon the power by the Heirs of LadyManfeii 

- , againftSSr 

VaOghan and Daviss, becaufe that is a provifion which comes the ^- va°i[^» 
aeareft to his intention in giving the Power at all It does not an- ^ther*^ 
fwer it ftdly and in every refped, became it IS pISClP^ a confidence 
in peribns he cannot certainly know ; for the perfons who are their 
heirs apparent at the making of the Will, may be dead, when this 
Power comes to be executed ; but though the individuals are not 
certainly known, yet the ftock from whence thofe individuals muft 
come, are known and named ; it is a Truft repofed in the Heads of 
thofe two Famihes, and it is the credit and general chara6feer of I'a* 
mili^s which cfflefi dCcafion indmduals of fuch Families to be named 
as Truftees, when fuch individuals have been very young, and before 
they have given any vifible proof at teftimony of their owfi honoui* 
and virtue ; it was not leaving it abfolutcly to chance to determine, 
there being'a well grounded hope and expedition that perfons allied 
to fenfe, and honour, and virtue, fliould inherit thofe qualities : it is 
all the fecurity which ^n be had, and all the cautioti tvhich can h6 
taken for the performance of Trufts of duratfioil. 11(i£tt; Virtues are 
hereditary and ran in the Hood, many inftanced evidence the trtith 
of fuch an afibrtion : though it is not fo fattisfacSfcory as cbdcking the 
Power with perfons, whofcjudgmcnt,fagacity, and d^emittent have 
been experienced by Iran, yet it falb ift mdrcf with hfe intentio^n to 
clMCk it ittiperfedly ^ than not to check it ttt all. Whether fuch a Trufb 
cam be repofed in perfons not certadnly known, will be the point to 
be considered under the fecond queftion. He certahily intended to 
give a qualified Power in the firft inftance, during the lives of the 
TruHeesf; what reafon can be affigwed, why he fttould grte an abfo- 
lute Powet, or no Power at all, when they were dead ? The death 

Gs of 



44 OPINIONS AND JUDGMENTS, BY 

iidyManfcU of the Traftccs could not mature his ludgment, or BSe€t the motive 

MainftSir JO ^ 

ManfSf ^ which iuduccd him either to give the Power or to check it : to intend 
^^' a check which in all probabiUty would never take place, was as ab- 

furd, as to give a Power which could in all probability never take 
place : they were both equally out of his intention ; he never fevered 
the Power in his own mind from the qualification of it ; they both 
together formed one complete idea in his mind ; he muft have in- 
tended that the Power and the qualification (hould Uve and die to- 
gether, or to fpeak more accurately, that his Son ihould have this 
qualified Power as long as he lived. 

To (hew that this was his intention, I will examine whether he 

could intend to give the Power abfolutely, if the Truftees died* 

Whilft the Truftees lived, they were not only to determine if any 

Jointure, but what that Jointure fhould be ; for if they could give or 

withhold their confent at pleafure, they might certainly afcertain the 

quantum of the Jointure ; fo that, according to the circumftances of 

the Son, when his wife died, and of his having feveral children, few 

or many, they were to regulate their judgments in the execution of 

the confidence repofed in them. If he had many fons, and was be* 

come a very old man, they might not confent to his making any 

Jointure at all upon any woman. If to make a Jointure at all, the 

family, the fortune, and other circumftances, were to have regulated 

the quantum. But if the reftraint was to fly off, and the Power to 

become abfolute on the death of the Truftees, furely he would have 

given fome directions as to the quantum of the Jointure, or the For-^ 

tune to be brought as an equivalent for it, or that moft material cir^ 

cumftance, his having or not having fons by his firft Wife.. What a 

vaft immenfe fpace there is between not trufting his Son to fettle a 

fliilling 
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ihiUing upon any woman whatfoevcr, proper or improper, without ladyManfeU 

againft Sir 

the confent of two Traftees, and leaving him at liberty to fettle the J^ vau^^ 
whole ^. i,500. a year upon whom he pleafed ; for take away the othm. 
check, and he may fettle the whole, and though the Plaintiff fliould 
be eviiSled, that makes no diflference; it is to be confidered, as if (he 
had the whole of the efiate. 

It is not poflible to conceive that a man's imagination fhould Hep 
from one extreme to another, without any caufe whatfoever, to make 
this alteration in his intention; there is a much lefs diftance between 
giving a limited circumfcribed Power, and no Power at all, than 
giving a limited Power and an abfolute one» 

Powers to make Settlements upon fecond Wives, where there are 
children by the firft, are not always inferted in Settlements, and are 
often attended with great inconveniences to FamiHes; but there 
never was fuch a thing heard of, as to give a Power of fettling the 
whole family eftate, without any reftraint, upon a fecond Wife, even 
though there fliould be children by the firft. It is not done where 
a Son marries with confent, much lefs where there was fuch an in- 
ftance of his indiferetion : could the Teftator ever intend to leave 
his Grandfons, or his fecond Son, or his Sons, who were to inherit 
the Title, without a fingle fliilling, during theUfe of a woman without* 
the leaft fortune or merit whatfoever ? 

But fuppofe the queftion had been put : ^* You cannot check this* 
Power by the confent of the heirs of the Truftees ; it is uncertain^ 
who they may be; they may be idiots, lunatics, infants, or fuch a 
number of heirs as may never confent ; the Law will not endure fuchr 
a difpofition. You muft either give him the Power abfohitely, or not 
give it him at all, after the death of the Truftees. Two events may 

happen. ^ 
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^SiS^ happen ; your Son may reform, and be' difpofed to marry a woman 
Manfeif Sd ^^ virtue, family, and fortune. This Power will enable him to make 
''^^^'^' fuch an alliance. He would probably anfwer, " But if he have 

^* many children by his prefent wife, there is no occafion for hid 
*^ marrying again at all : and if he has no children, and he ihould 
" marry again, he may choofe as improperly as be has done al- 
** ready ; whereas he may marry prudently if he has no fuch Power. 
^^ My Grandchildren and fecond Son cannot be hurt if he has no 
" fuch Power ; but if he has fuch a Power, they may be injured ex- 
** tremely by the abufe of it/' The ruling paiiion of his mind was 
to guard againft a profligate woman having any thing to do with his 
eftate. He would not fo much as let the woman he had married 
have a chance for one inch of his eftate. In the ilate of mind he 
muft then have been in, the very chance of a fecond improvident 
match, and the profpe<% of his Grandchildren, or his fecond Son, 
being poftponed for the life of fuch a woman, muft have turned the 
fcale againft giving a Power free from cohtroul. Will the words of 
the Will bear this conftrudiion ? He gives the whole to hi» Wife, and 
then fays, fbe fhall b6 directed and governed by Vaughait and 
Da VIES, and their Heirs, in the management of her concerns, whom 
he conftitutes and appoints Trufl;ees of his Will, to oB for her and 
his children s intereft as hereafter mentiomd ; then to hts Son for lifei 
and that he ihaU be capable, with conient of his (aid Truftee», to 
make a Jointure on the womaa they agree he fluall marry ; and who 
were to direct and govern his wife. The Trufl^es were Ya^ouatm 
and DAviBt^-^was there any body elfe? Their Heirs. If the Heir» 
of Vaughan and Davies were to diredl and govern his wifis, tbey 
were to be Truftees. What eSt€t this nomiaatiiw of Truftees would 
* have 
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have as to his Wife, is not the queftion. He thought gratitude, af- uiy^tn 



Sir 

fedlon, and a deference to him, would incline her mind to comply J^fcJiMS 
with that injunction j and if he was providing for an event of their ^^^' 
ieaths, and fubftituting their Heirs to dired; and govern his Wife, 
ho was as old as the Truftees, a fortiori he muft intend that pro» 
'on to take place in refpedl of his children, who were fo much 
iger than the Truftees and his Wife. 
's is the more enlarged and liberal conftrudlion of the Power, 
J^ oft for the benefit of the perfon to whom it is given ; for if a 

^ 's to be executed with the confent of a particular perfon, 

mnot be executed after the death of that perfon, as will ap- 
the third Queftion, this is the moft benign conftru<3:i(W of 
^ >f the Will, and we muft conftrue it now exa6lly in the 

T as if the Power tad been executed with the confent of 

c aw of the Truftees, and the prefent Defendants had 

■ ^ ending that the confent was confined perfonally to the 

id, as they were dead, that it could not now be ex- 
ecuted at all. View the cafe in that light, and the PlaintiflF's right 
would have been incontrovertible. 

It is to be confidered in the fame manner as if he had faid, 
^ With, confent of Vauohan and Davies, and their Heirs;" but if 
he had fiud fo, then. 

The fecond Queftion arifes ; viz. Whether that intention can take 
place accorifiiog to the rules of Law ? 

It is not necdTary to determine this Queftion. Forjiif Ae Tefta- 
tor intended they fliould confent, it fhews he did not intend that tl^e 
Power Ihould be executable after the death of the Truftees without 

confent, 



4g OPINIONS AND JUDGMENTS, BY 

Ladf.MmfeU confent, which is the great point of this Queftion, and in reality de- 
g^Mhan cides it. But, for my own part, I do not fee any Rule of Law which 
^^^* . encounters this Intention. 

The Objedions are ; firft, that it is abfurd to place a confidence 
or truft in perfons. who are not known to the party who trufts them, 
becaufe the motive of choice is the judgment and honour of the party 
Irufted, which cannot be where the perfons are unknown. 

That Obje6lion goes too far, for it flrikes at all Authorities coupled 
with Interefts. For, fuppofe eftate to A. and his Heirs, upon Truft, to 
convey to fuch woman as B. fhall marry with the confent of his 
Heirs ; there the eftate will draw the Truft along with it, and there is 
as much perfonal confidence put in the one cafe as in the other: 
nay, there is a greater, for if he fhould fell the eftate for a valuable 
confideration to a Purchafer without notice, the eftate is loft. It 
would be an objedlion againft creating any Trufts, which would laft 
longer tlian the lives of the perfons trufted. There is a neceffity for 
trufting perfons who cannot be perfonally known, in order to eflfeo- 
4;uate men's intentions in the exercife of that dominion which the 
Law gives them over their properties. There is nothing abfurd in 
trufting perfons not known, nothing incongruous or repugnant to 
the rules of Law. If there was, the uniting an Authority with 
an Intereft cotdd not legitimate it, becaufe it does not remove the 
Objediion, which is, that I do not perfonally know whom I truft. 
. The Cafe in Moor 61. is diredly in point, that a confidence or 
authority may be committed to perfons who cannot be known to the 
party. Nothing can be more perfonal than the felling an eftate, 
imd difpofing of the money for the good of the Teftators foul ; and 
the inftiances there put, of a Sale by a perfon to be appointed by his 

Wife, 
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Wife, by the right heu^ of J. S. or by the mayor of London, prove ^j;^^^^ 
the fame pofition, even in cafe of a naked Authority. m^ci! ^ 

, It is then objeiSled, that this is a kind of Judicial OflGice, a forum 
dome/iicum. There is no certain rule that a Judicial Office cannot 
'be granted in fee: that of Sheriff, which in forae branches is a Judi- 
cial Office, may : the great Appellant Jurifdidion of this kingdom is 
hereditary ; if it were improper, it would be much more fo in thelaft 
refort than in the firft. 

Judicial Offices are grantable in Fee ; viz. Ufliers and Chambeiv 
lains of the Exchequer; Office of Warden of the Fleet, agreatTruft, 
and yet grantable in Fee. Obje6led, that there may be no body to 
execute it till adminiftration, which may be given to entire ftrangers, 
named by the Ordinary, or named by the party. Heirs are certain 
upon death of Anceftor, and muft be of the blood of the perfon in 
whom it radically and primarily veiled. But it cannot be compared to 
a Judicial Office : this is a mere (ingle a6t to be done ; to judge of the 
gederal charader and fortune of the Lady : it does not require great 
IkUl and ability; one man is as good a judge as another; as to real 
merit and temper, and difpofition, the wifeft are generally the word 
judges. 

It is faid, that a naked Authority will not furvive, and therefore 
wiU not defcend ; that Peyton and Bury proves the principle. Tliat 
Cafe does prove, and the Law is fettled, that a naked Authority will 
not furvive, though there is fomething very like a naked Authority 
that will furvive, viz. Guardianfliip, sPeereWill. 103.— Lord Shafts- 
bury's Cafe— the flendereft intereft coupled with it which can be 
conceived : an attion may be brought for the Ward, but it is fuch 
an Intereft as cannot be affigned or tranfinitted ; aad as this 

H fpecies 
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I^Sftfe^ ^P®^^ of Authority ni«y fanire, though it cannot be tmnfinitte<^ 
JjJ^JS an Authority may be traofinltted which cMinot fomye; bat where 
•*•*"• , Oifice or Authority is given to two and the Survivor, then k will fur- 
virc. This (hews there '» nothing in an Authority incompatible wiUi 
its fiirviving, but only proves, that if I fay, I will tpuft two, the Law 
will not fey, I {ball truit one : it is a joint conHdence; but if it i» 
limited to Survivor, it is faying, I will truft two as long as they Kve, 
and afterwards one of them. So, if a Power is giv«i to A. the Law 
^ill not fey, he ftiall trnft his Heir; but if he fhould fey, he will 
truft his Heir, there is as mueh reafon to give that puipofe an etk€t^ 
as to truft one inftead of two. The Cafe cited ftiews a man may 
truft perfons he does not know ; if nothing illegal, the intention ought 
to take place ; it is not giving a fbrviving or defcendifc^e quaKty of 
a naked Authority ; but it is a fpectal defignation and defcription of 
the perfons to whom the Power is given up<m the death <rf'the perfons 
exprefsly named. A perfonal eftate has no descendible quality in it ; 
it cannot be made to defcend to- an H^r at Law ; but it may be 
given to an Heir at Law hy a l|)ecial defcription. Devife of per- 
fonal eftate to Heirs of A. good : or to A. and his Heirs during the 
life of B. : fo a Power may be devifed, with confent of the Heirs of 
A. It might be fo given in the firft inftance; it may be given ib 
eventually ; and though given to Heirs of perfons particulariy named, 
yet it is the fame as if, after their deaths, the Heirs of any other perfbn 
had been named ; and though in this Cafe they are named, as if in- 
tended to take by defcent, yet it muft take effeft according to the 
legal operation ; by defcent, where it can, by fpecial defcription, 
where it cannot, as in the eftate per autre vie. It is then faid, as it 
is clear it cannot fUnrive, what muft have become of it after the 

death 
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death of «ie of the Tmilccs ? It muft do as in all other cafes where ^r ^^^^ 

againft Sir 

thefc can be n» fiimvorfhip^ and yet are words to flieir it is not to li^^^ 
datettmofff via- tale place in the perfons fubftituted to aft After the "^^^^^ 
death of the perfons named; it muft be confidered as a Tenancy in 
Comme&r or iather» ia amubgy to tiiai Q)«ciies of eftate^ the fame as 
if tbeTeftator had Mdf wifhr the coafent of VAtJOftAN and Day ies, 
il^hile they live i when one o^ them dk^ hi^ Heirs ihall ftsmd 'm his place^ 
and concur with the forviving Truftee iii the check; when both dead, 
the Heirs of both ihall ccrncnr ii^ th6 check. If he had laid, their 
feveral and refpedlive Heirs, it would have been clear ; and in cwn- 
mon parlance, and according to the common apprehenfions of man- 
kind, when an eftate is given to two men and their Heirs, no man, 
not ilhimined with tilie legal notion of Jointenancy, could ever 
conceive the eftate wa» to go to the Heirs of the Survivor. The Law 
depends upon particular reafons, which it is not neceffary to cionfider 
in this Cafe; and even^at Law, where the thing given is feveral in its 
nature, it fhall operate feverally, though the woixls are joint. A 
Corady to two men and their Heii-s, is W feveral grant to each^ of them ; 
fbf the perfons be feveral, arid the Cof ady is perf bnal, Co. L. 190. a.: 
fo here the perfons are feveral, arid the coiifent is perlbnaf : it is equi- 
valent to fayinjg, ^ With confent of both while they live, but when one 
** die, that confent fliall devolve upon his Heir : the Heir of the dead 
" Truftee Ihall confent, as well as the furviving Truftee : one may 
*• abufe the Power ; I will fupply the lofs of one by his Heirs, and 
** the lofs of both, by the Heirs of both." 

It is tlien faid, this Power may devolve on Infants, Idiots, or Lu- 
natics, or fuch a number of female Heirs, as will make their agree- 
ment very improbable, and equivalent to a difability. 

H S ' 1ft. This 
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LaayMtnfeii * ift. This is ED obiedion to Authorities coupled with Interefts, as 

apinft Sir •^ * ' 

ManSPand ^^^^ ^ ^^ ™^^ uakcd Authorities ; the difabihty is the fame, but it is 
no reafon againft the creating fuch a Power, that by an accident it 
cannot be exercifed. 

If the party exprefsly named becomes difabled, it introduces a ful^ 
penfion of the Power : as the death of the party would totally 
take it away, a temporary difability would fufpend it; and how far 
this Court will a6l in fuch a cafe, is not neceffary now to determine. 

But fuppofe the confent was confined to Vauohan and Davi£s> 
then 

The third Queftion arifes, yiz. Whether this Power can be exe- 
cuted, when this confent cannot be had ; that is, whether the Power 
becomes abfolute> or expires at their death; and if it expires, whe- 
ther the Court will fet it up again ? 

I will confider this as a mere legal queftion, uninfluenced by any 
apparent or declared intention either way. It is faid,. that the Power 
vefts upon the Teftator's death, and that whenever there is a vetting,, 
whatever happens to defeat it afterwards is a condition fubfequent ; 
and if that becomes impoflible by the bjSL of God, that the eftate or 
intereil vetted becomes abfolute. Something does vett upon the Tef* 
tator's death ; a Power to be exercifed in futuro^ upon a precedent, 
condition or a contingency ; the iame as vetts in devifee of ettates 
upon condition, not the ettate itfelf, but a right to have the ettate, 
when the condition is performed. Where an ettate vefts and is exe- 
cuted, it gives an immediate right to the rents and profits, which 
fhall not be taken away by a condition becoming impoftible ; but all 
Powers are executory, and vett no eftate in any body till they are 
executed. 

The 
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The Power itfelf is a mere incorporeal right> and whilft it remains '^y^^^^^ 
incapable of being exercifed, it is to every intent and purpofe the- ^J^ftS 
fame as if it did not exift at all; and wherever a fatSl is to happen, **^*^- 
before it can be exercifed, that fa6t mull be in the nature of a con^ 
ditaon precedent; whatever rauft happen before it can be executed^ 
muft precede it; the time of exercifing the Power is the only point 
of time to be confidered, whether the condition is precedent or fiib-^ 
fequent. I have no idea of a condition fubfequent to the execution, 
of a Power. An eftate, derived under the execution of a Power,.may 
be defeafible by a conditioa fubfequent*. 

But before a Power ftarts from its ftate of inadivity, whilft it is 
incapable of being executed ^ it does not exift : when the event hap- 
pens» and it exifts, and is executed, there is an end of its exiftence, 
and no fubfequent condition can unexecute the Power, and deter- 
mine the exiftence of what does not exift. The Truftees approbation 
is a condition precedent to the exiftence of this Power. His appoint-- 
ment without their approbation, is as ineffe<3;ual as their approbation' 
without his appointment. They muft both concur to the animation, 
of this Jointure : he can no more execute this Power after they are 
dead, than he can whilft they live and withhold their confent. 

It has been feid, that the execution of this Power devefts nothing. 
It poftpones the remainder : It turns a remainder expectant upon, 
one life, into a remainder expectant upon two : It not only removes 
the chance of the enjoyment a life back, but it fufpends the power 
of acquiring the abfolute dominion of the eftate by a Recovery.. 

It has been faid, the words, ** if living,'^ muft be added*. If they- 
were, they would not vary the cafe ; at leaft they would vary it no more 
than what is expreffisd ; they cannot confent, if they are not alive. But 

therft* 
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Ln^ KOiiftji i^ere are niore material words to be added, yiz. ^ That after their 

— iindSir 



others. 
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MaJSftS " deaths, his Son ihould have a Pb wer of appointing a Jointure, wxtii- 
" out the confent of any body ; '^ that is, the Teftator has given a Power 
to be executed inone event, and, becaufeit cannot be executed in the 
manner he intended, therefore we muft give him a Power, from con- 
Je&ure, which we do not know whether he intended or no, and which 
we muft prefume he did not intend, as> lie hajs not iaid it Thisr would 
not be expounding a Will, but making a Will; it is not like Corjtou 
and Hiliiard, where the words were equivalent to, iffo long Ike fa.) 



Ya) Coryton and HiUiardj 10th Aaguft 1745, from Sir Eardley's M&. Notes. 

Sir William Gorytpn devifed. all and fiogalar bis manorsand lands uoito his Wife Sarab> 
"Sir Edward Littleton, and others, and their Heirs^ determinable as hereafter declared^ 
upon the feveral Trufts hereinafter mentioned, viz. until his Son John Coryton, Efquire, 
;attained his age of twenty ^feven years, and no longer ; in Truft, in the mean time, out oi 
the rents and profits, to diCchargp the legacies and fums of. money mentioned in his Willj 
.and after payment thereof, to lay out the remaining money at interell, upon the fame 
Trufts a» his lands are fettkd ; and after the determination of the efiate limited to them ia 
Ufe or in Truft as aforefaid^ and the ac.compUlhment of. his Son':i age of twenty-feven 
years-, to the ufe of the Truftees and their Heirs, that they IhouId ftand feifed to thf* 
jufe of them and their Heirs, to the ufe of bia Son John and his Affigns, for the term of 
jiinety-nine years, /ins wafte, and from and after the determination of that eftate, to 
ilie ufe of the faid Truftees> during the life of his faid Son John, to preferve, &c. ; and' 
from and after the death of his faid Son John, then to the ufe of hi& firft and other Sons 
in Tail, with other Remainders over. 

John Coryton the Son died, having m«de hb Will, and deipifed all bis perfonal eftate 
ip his Wife, who clain^ed the ninety-nine years as a term in grofs. 

The Queftion in this Caufe was, Whether, on the conftrui^ion of this Will, John Co- 
jryton, the Son, took an abfolnte eftate ilk the term^ of whether only for his life? 

Lord Chancellor faid. 

There are two Qneftions; Firft* Whether thefe are limitations of a Truft, or of a leg^l 
^eftate ? Secondly, Whether the te;:m of ninety-nine years is now fubfifting as a term in 
jgroffl, OF is attendant on the inheritance i 

As to the firft Queftion, Lord Chaacdior was of opinion it was a Truft and not a Uie> 
after the arrival of John Coryton to his age of twenty-feven years. 

As to the fecond pein^ be held it determiQafale on the dentfa of-Sir John Corytorr. 

* Uvcdale 
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Uvedale and Halfpenny^ a R Will. 151. was a plain aj^rent mif- i^yManfcU 
take- AU thcfe kind of affirmative Powers, imply a negative ; vi*. ^^if^ 
if they are not executed with confent, they fhall not be execated ^^^' 
at alL 

Powers of Revocation are often given in Marriage Settlements, 
with confent of Truftees; but it was never apprehended that whefr 
the Truftees were dead, the Tenant for life might revoke all the ufes 
of the Settlement. It is in the power of the giver to modify his 
gift as he pleafes, and the donee muft take it as it is given him ; and 
if he cannot have it in that manner, he cannot have it at all. 

TRie qualification of this Power, being a confent to a Marriage, i* 
looked upon with an unfavourable eye, and rather throws a mift about 
this point, which another kind of qualification would not have done; 
for fuppofe it had been to make Leafes with confent of A. to fuch 
perfons as A. Ihall approve, or if A. comes from Rome, or any other 
collateral event, it would not have endured a moment's litigation. 

It has been faid. Powers muft be literally conftrued, and the Cafes 
adduced are very proper to fupport that pofition ; but in all thefe 
Cafes a Power has clearly exifted; whereas the queftion here is, 
whether there is fuch a Power or not. Cro. Elizab. 26. Lee t?. Vin- 
cent, is in point — ^ftate it. Eftate cannot be fold after the death 

of A. In 1 Leo. 286. is a cafe of the fame kind. Lands to be fold 
after an Eftate Tail, with the aflTent of A. who dies, the Power is^ 
gone ; and yet very improbable A. fhould furvive the Eftate Tail. 

But the true way of confidering this queftion is, to take it as a de-' 
fcription and defignation to take. All Powers arife out of the old 
Fee, and, when executed,, operate by the Statute of Ufes, and are 
equivalent to a limitation inferted in the Deed containing the Power; 
the party is in by the giver of the Power: the fame as if devifed to 

Son 
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xady ManfcU rgQ^ foT life, remainder tQ fuch woman as he (hall marry with the 

againft Sir ' 

mSSS confent of A. and B. She muft bring herfelf within the defcription, 
'^^*"' in order to take. Suppofe a Power to make Jointures upon any of 

the Daughter of a particular perfon, and that perfon never has any 
Daughters, or they all die, or upon a Peerefs. The cafe in Dyer, 
1 89^ b. Butler and Bray, is in point upon this part of the cafe, and 
though obfcurely reported, yet the fubftance is plain ; and in God- 
holt, 77, Bonefant v. Sir R. Greinfield, it is cited in this manner : 
Xord Bray covenanted^ that if his Son marry with the confent of four 
Lords, whom he efpecially names, A. B. C. D. that then he would 
fiand feifed to the ufe of his Son and his Wife, and of the Heirs of 
their two bodies begotten ; one of the four was attainted and exe- 
cuted ; the others confented he fliould marry fuch a one. He married 
her, yet no eftate paffed, becaufe the fourth did not confent, and it 
was a joint Truft. in 1 Leon. 74. Baldwin and Cock, it is cited again, 
:and faid to be adjufted^ that upon that Marriage no ufe fliall accrue. 

It lias been argued from Intent, and faid, tlat comparing ages of 
Trullees with the Wife's age, it was five to one if they furvived her; 
and therefore that he could not intend to give a Power with a re- 
llraint which would probably defeat iL 

TheTeftator was the proper judge of the propriety of fuch a dif- 
pofition : he knew the Wife's age, and the ages of the Truftees : he 
might not have given his Son aiiy Power at all : he faw the improba- 
bility of the Power taking place. If he had thought proper to have 
given the Power without any reftraint, in cafe the Truftees died, 
Jje would have faid fo. 

Suppofe it had been given with the confent of one Truftee who 
had been younger than the fon s wife, yet he might have died before 
her i and the Teftator mult be fuppofed to have taken that event 

into 
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into his confideration; and whether it is more or lefs likely that the i-^'iyM^nfeii 

'^ againft Sir 

contingency fliall happen is not material : he might have given him ^^^^f^ 
no Power ; he might have given it him upon an event where it was 
two to one, or a hundred to one, whether that event ihould happen : 
** expreffio unius eft ewclufto alterim ;" the giving it in one event, is 
faying he (hall not have it in any other. 

It would be moft abfurd to fay, he had given it on a contingency^ 
and yet that he ihould have it, whether the contingency happened or 
not; the giving it on a contingency, is equivalent to faying, he (hall 
not have it unlefs the contingency happens. 

The other Lords Commiffioners being of the fame Opinion; 

DECREE, That the Raintirs Bill, fo for as it feeks Relief con- 
cerning the Mansell Eftate, do ftand difinilTed out of this Court 
without Cofts, and that poflfeflion of the Mansell Eftate be de- 
livered to the Defendant Sir Edward Vaughan Mansell; and 
Order, that the FIainti£f do deliver to the faid Defendant, upon 
oath, air deeds and writings in her cuftody or power relative to the 
faid Mansell Eftate. 
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IN CHANCERY. 

The Great Seal in Commiffioii. 

LORDS COMMISSIONERS, 
Lord Chief Juftice WiLLEs, 
Sir Sydney Stafford Smythe, 
Sir John Eardley Wilmot. 



tn.G.s^ 



BE H baring: 
HJENRY TOYE BRIDGEMAN, Efquire Plaintipp. 

GEORGE GREEN and MARY his Wife, THOMAS GREEN,? j. 
WILLIAM LOCK, and WILLIAM LOCK, Junior -. - -J 

AND, 

GEORGE GREEN Plaintiff. 

HENRY TOYE BRIDGEMAN - Defendant. 



15 ! tft 



^•^*^ifaiie4757. The fubftaiice of the original Bill was, that in 1746, the Plaintiff 
r^So^n h^^^^ *^^ Defendant George Green, as a Butler; that the De- 
and otkcrs. fend^ut having ferved him a fhort time, took advantage of the weak- 
nefe of his underftanding, and obtained a Bond from him for >('. 2,800. 
conditioned for paying him an Annuity, if his wages were not paid, 
or if the Plaintiff tumed him out of his fervice; that he received his 
rents, and never accounted for them; that he introduced the Defen- 
dant William Lock to him, and they together got him to execute 
^conveyances of various forms; that Defendant George Green 
propofed to him to mortgage his eftate to Edward Bridges, Ef- 

quire, 
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quire, for J[. 5,000. wliich h§ did, and i-eceived the money inBstak BrMgeman 

,.- , n 1 !• Ill fir againft Green 

notes; but did not keep any of them, bemg told by William an^othcrs. 
Lock, that he muft indorfe his name, which he did, and delivered 
them to George Green, William Lock, and Thomas Grbsn; 
that the Plaintiff had applied to them for an Account, which they 
refufed. The Bill therefore prayed for an Injundlion, and for general 
Relief. 

The DefeB^lant George Green, by his Anfwer adtoitted, that he 
came into the Plaintiff's fervice in 1 746, and that in fix months he 
gave the Defendant a note of hand for X- 300. and afterwards exe- 
cuted the Bond as ftated in the Bill; that the Plaintiff having no 
children, conceived a high opinion of him, and told him and others^ 
that he meant to make him his heir, and give him his eftate; that he 
propofed to raife J[. 4,000. to give to him tiie Defendant ; and that 
afterwards, conceiving a friendfliip for Mr. Lock's fon, he propofed 
to raife another j^". 1,000. for him ; admits that he received £. 2,600: 
for his own ufe^ jT. 1,000. in truft for his brother, and that Lock 
received another ^f- 1,000. for his fon. He admits the reft of the 
tranfad;ipn, except that he denies that he ufed any means to gain 
an undue influence oyer him, and that he at all times appeared 
to be a gentleman of good underftanding, and capable of managing 
his own affairs, and that he was not impofed upon or deceived by 
him*. ' 

. Thomas Green, by his Anfwer, fays, that the Plaintiff often ex- 
preffed the great regard he had for his brother. William Lock^ 
^ys, by his Anfwer, that he was employed by the Plaintiff, in Sep- 
tember 1750, to draw fome Deeds, which he did, and which were 
executed by the Plaintiff ; and confirms the other- part of the ac- 
count* 

I 2 . Thefe 
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Bridgeman Thcfc Caufcs coiiiing on before tJie Lord Chancellor Hardwickc, 
and others, hc dcclarcd that the fum of j^* 5,000. was obtained from the Plaintiflf 
without any Confideration, and by uiidue influence and impolition* 
On a Rehearing before the Lords Commiflioners: 

Lord Commiflioner Wilmot. 

There are two Queftions in this Caufe : 

ift. If this money was obtained fhwn the Plaintiff by undue in- 
fluence and impofition? 

2d. If Lock ought to be liable to pay any part of the Cofts djf 
the Crofe Bill, to which he is not a Party ? 

The firfl: is a quefl;ion of fa6J;, depending upon evidence read in the 
Caufe, and a more powerful and unerring kind of evidence arifing 
from the whole tranfad;ion taken together, from the particular rela- 
tion there is between an Attorney and his Client, and the duty that 
relation laid Lock under to Bridgeman. 

It was truly faid at the Bar, that if the Decree proceed upon 
a principle of taking away that power which the Law gives every 
man over his own property, it ought to be reverfed: and mofl; 
certainly it ought ; for our Laws, very unfortunately for the owners, 
leave them at liberty to diflipate their fortunes as they pleafe, to 
the ruin of themfelves and their families. The Roman Laws 
drew a line between liberality and profufion; they very wifely 
for the public, and very kindly for the parties, confidered immo- 
derate extravagance — " inconfulta largitio*' — as a diftemper of the 
mind, and treated a " prodigus," as a madman : they faid, ** expedit 
rei-publicae nequis fua re male utatur/' They thought it fafer for 
the public, as well as kinder to individuals, to lay by their eftates, 
whilft they were under the tyranny of their paflions, and referve them 
7 for 
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for their ufe, when under the direction of their reafon. But our BridwoMn 

againft vyrecn 

Laws ftrike no fuch boundary; ** flat pro ratione voluntas,*' is the ^^^othcrsi^ 
Law with us ; every man may give a part, or all of his fortune to the 
moft worthlefs objei9; in the creation ; and this Court never did, nor 
ever wifi refcind or annul donations merely becaufe they are impro- 
vident, and fuch as a wife man would not have made, or a man of 
very nice honour would not have accepted : nor will this Court mea- 
fure the degrees of underilanding, and iay, that a weak man, pro-- 
vided he is out of the it^h of a Commiffion, may not give, as well 
as a wife man. But though this Court diiclaims any fuch Jurifdic- 
tion, yet where a gift is immoderate, bears no proportion to the cir- 
cumftances of the giver ; ** ubi modus non adhibetur, ubi nOn refertur 
ad ^uniltates," where no reafon at all appears, or the reafon given is 
falfified, and proved to be a fidtion, and the giver is a weak man, 
of a facile ealy temper, liable to be impofed upon, this Court will 
look upon fuch a gift with a very jealous eye, and very ftriiStly ex* 
amine the condu6l and behaviour of the perfons in whofe favour it 
is made : if it fee that any arts or ftratagems, or any undue means 
have been ufed by them to procure fuch a gift ; if it fee the leaft 
fpcck of Impofition at the bottom, or that the Donor is in fuch a 
iituation with refpedt to the Donee, as may natmally give him an 
undue influence over him, if there be the leafl; Icintilla of fraud; in 
fuch a cafe, this Court will and ought to interpofe ; and by the ex- 
ertion of fuch ajurifdid;ion, they are fo far from infringing the right 
of alienation, which is the infeparable incident to property, that it 
a6ls upon the principle of fecuring the full, ample, and uninfluenced 
enjoyment of it 

Take 
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SjSi^cn ^^^ the Cafe on ; great outlines : A Gentleman, of J[. 800, or 
and others, ^ 1,000. a year, with no ready money, and i^. 1,000. in debt,, mort- 
gages part of his eftate for JT. 5,000. gives £. 2,600. to a man who 
. came into his family five or fix years before,, as a footman, £. 409. 
.to his wife, J[. 1,000. to the footman's brother, J[. 1,000^. to the fon 
of the Attorney who procured the money, and was introduced by the 
footman, befides 100 guineas procuration,, and iC-*23. for his BiU. 
\Vhat! give away the fifth part of all he had in the world, without 
any apparent motive whatfoever? no extraordinary fcirvices, no p§* 
culiar good oflSces, no vifible fpring firom whence fuch a ftream oi" 
bounty could flow. It muft alarm and raifejealoufiesand fufpicions 
in every man s mind who hears of it ; for though, as Lock told Floyer^ 
every Gentleman may do what he will with his own, yet people 
never difpofe of their own without Ibme motive for doing it. I do 
not fay the validity of ^ gift iai to depend upon the relevancy or fu- 
tihty of the motive producing it; but ftill tliere is fome motive which' 
impels the will of the Donor in every gift; and in the diiquifition 
which the mind makes after the, motive of an extraordinary ajid un- 
ufual gift, if it cannot find a good one, it is apt to fuggefl: a crimi- 
nal one, which has. been done in the prefent cafe ; and if it can find 
none, I defy any man, who watches the operation of liis own mind, 
from concluding tliat fome foul play has been ufed in obtaining it* 
Here, the criminal motive^ it i& agreed on bath fides, mufl; be laid 
quite out of the Cafe, becaufe there is not the leafl; tittle of evidence 
about it; if there had, I iliould have thought it a very fl;rong circum- 
fiance for the Plaintiff": for this Court proceeding upon principles re- 
garding the fafety and utility of the Public, would refiife or give Re- 

^ ' lief. 
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lief, not acconling to the merit or demerit of the party applying, but jJJJg^^;,- 
as was moft likely^ to prevent fuch a horrid commerce; and if men *"^^'**^"- 
were not fuffered to retain the wages of fin, it would be moft likely 
to remove one great temptation to the inferior part of mankind, and 
to prevent them from fubmitting to fuch -execrable proftitution ; and 
I fliould not think a man a very free agent, when the party to whoni 
he gives, has a halter about his neck ; but as that motive muft be quite 
expunged out of the confideration of this Cafe, there is no motive at 
all fuggefted, but that of reconcilifig the bulband and wife (which i^ 
proved to be falfe) and general affe^ion taken aip for a Servant. Now 
aife<9;ion alone, even the flrongeft, which is natural affection, w6rks 
no fuch eflfe<Sls. Parents upon marriage of Children, or for their 
advancement in the wbrid, or for fome particular reafon, will give 
liberally to their Children : Mafters often provide" a fupport and 
maintendlnce for Servants, during their lives; but Parents very feldom 
extend their bounty fo far as to mortgage their eftates for a fifth part 
of what they are worth, and give it a Child' wantonly for no reafon 
whatfoever, but to make him independent of them ; much lefi will 
affection alone operate in the cafe of a Servant, fo as to produce fuch 
an immoderate and unufual largefs from a Mafter ; and in all quef- 
tions arifibg upon fHftud and impofition in obtaining bounties from 
weak men, the propriety of the a<3; done will always fortify it; the 
feeing a caufe which -might naturally give a being to fuch a bounty, 
fpeaks ftrongly in favoiu- of it ; and on the other hand, the impro- 
priety of the a6t done, and the high improbability that the caufe 
affigned Ihould produce fuch an effect, will always bearl^ ftrong tef- 
timony againft It, and at leaft force the mind to give a very favour- 
able reception to any Evidence of frauf^ttad impofition in obtaining 

* • it; 
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Bgg^B^ it ; and therefore in the prefent Gafe, if an atimiity of £. 90. £. 80^ 
tliSlSL; or £. 40. a year, had been given Green for his Ufe, or the . fjun of 
jr. 500. or jR>me fuch fum» had been givai hkn, coafidering the man, 
his fituation^ his undfirftanding^ and his circumftancest^ there would 
have been nothing in the ai% itfdf which had impeached it ; but whqn 
the gift bears no proportion to the fituatioa of the giver^ to his rank 
in life,, and to his circurafiances> and no caufe » fliewn which, ac* 
cording to the conftitution of human natare, and the coiunon: and 
ordinary operations of mer6 love and efteem^ mi^t nattirdlly beget 
fuch a bounty, it carries its own death^wound, aa Loisd Hobatt calla* 
it, along with it, and pfoclaimi^ kfelf vipoit view,, to be the effipring 
of fraud and impofition. But it is- worfe here; for by the Crois Bill^ 
the efteem and regard i» faid to be founded upon Greenes having 
been a means of reconciling Mr. Bridoeman and hi& wifei where^ 
he is {»*oved in the Caufe tahave been the means of parting th^m. 

Having faid thus much upon the outfide of the transaction, as it 
ftrikes me upon the firft view of it, i will now. confider the feveral 
parts of it. 

The Decree is^ that the iC-S^QOO^ was obtained fiom the Plaintifi^ 
and divided between Green and his wife, and QjaEEN's brother^ 
and Lock the father^ without any Confid^raticm, and by undue in^ 
fluence and impofitidn on the Plaintiff,, and therefore the real quef- 
tion is, was it obtained by undue influence or impofition, or not? 
and as to the reftitution of the money, independently of the confider- 
ation of Coils, it feems- to me to be quite immaterial from which of 
them the undue influence and impofition came. 

There is na pretence that Green's brother, .or his wife,, was party 
to any impofition, or had any due or uidue influence over the 

Plaintiff;. 
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Plaintiff; but does it follow from thence^ that they muft keep the Bridgeman 

againft Greea 

money ? No : whoever receives it, muft take it tainted and infedled ^^ o^«rs- 
with the undue influence and impofition of the perfon procuring the 
gift ; his partitioning and cantoning it out amongft his relations and 
friends, will not purify the gift, and protedi it againft the Equity of 
the perfon intpofed upon. Let the hand receiving it be ever fo 
chafte, yet if it comes through a corrupt polluted channel, the obli- 
gation of reftitution will follow it; and therefore fuppoiing Lock's 
condu<St quite unexceptionable, though I think I fhall ihew it to be 
extremely criminal, yet if Lock took this money under the undue 
influence and impofition of Gueen, he has no more right to'keep 
it than Green's wife or brother had; and therefore, fo far as the 
admittance of the undue inflvience and impofition, by not appealing 
from the Decree, goes, it reaches the whole jC- 5,000. and makes no 
diftin<^ion between the money received by Lock, and the money 
received by Green, his wife, and brother. 

The Counfel for Lock have felt the weight of this Decree, unap- 
pealed from, fo fenfibly, that they have frequently endeavoured to 
engage our attention to keep the Cafes of Lock and Green quite 
diftindt, and to deprecate our mixing them together ; but that is the 
very point of the Caufe* viz. whether the Evidence does not fliew a 
combinatiwx and a union between them two to plunder the Plaintiff; 
and moft certainly Lock is not concluded by Green's not appeal- 
ing from the Decree. He may fay, as his, Counfel have done at the 
Bar, that it was a bounty from the Plaintiff to Green, the refult 
merely of his own benevolence to him, without any undue influence 
or impofition ; or if there were any, yet that he ftands quite detach- 
ed from Green; that there was no combination between them, that 

K he 
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BridMnaa he has dooc no more than a good Father ought to do, viz. received a 

againft Green ^ 

and others, bouuty foF his Son, from a man who might have given him all his 
eftate if he had pleafed. Now as to the undue influence and impo- 
fition of Green, the ftrength of the evidence is, that the Plaintiff 
was a weak man, and eafy to be impofed upon, and that Greek 
had a very great influence over him. It is in proof, that he brought 
his Mailer s purfe into the hall, and faid he was matter of that, and 
Ihould foon be mafl;er of him. Was this an undue influence; and how 
did he gain this influence over him ? If by falfe fuggefl;ions and mif- 
reprefentations, it was unduly gained ; and if unduly gained, it was an 
undue influence : a more wicked and more deteftable mode of ac- 
quiring influence cannot well be fuggefted. In May 1745, Mr. 
Bridgeman marries a Lady with 7 or JT. 8,000. paid down, and 
^.22,000. more in her own difpofal: they live very fondly and af- 
fe<9;ionately together, till this footman comes into the family, which 
was in the end of June 1746, B.t £.6. a year wages; he is not con- 
tented with getting 3 or j^". 400. of his Mafl;er in 1747; in April 
1748, he goes with him to Kidderminfter, and makes him refolve not 
to live with his wife any longer; charges her with infidelity and dis- 
loyalty to his bed, with a fervant, one Stone : when they returned 
and went to Clifton, he declared his mafter fliould go away with 
him, and adlually did take him from her ; and, lefl; he fliould have 
fenfe enough to fee through the lie, or love enough to forgive it, when 
he had roufed his jealoufy, he endeavours to raife an averfion ; tra- 
duces and vilifies her perfon, calls her nafty, ugly, fl;inking, old fa- 
fliioned, &c. — difluades him from having any perfonal intercourfe with 
her ; advifed him not to live with her, unlefs fiie would unfl;ring her 
purfe and give him jT. i,500. and then repents of even qualifying his 

advice. 
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advice. In 1 749, when Savage was fent with a letter to the Plaintiff, Bridg^ 
and ordered to tell him, that if he would turn Green away, and ^^^^^^*' 
come back with him, (he would give him £. 20,000 ; this man s af- 
cendency was fo great, that he diffuaded him from it, and faid, 
" Damn her and her fortune together/' There are many other in-i 
ftances of his afcendency over him ; but if he could prevail upon hini 
to violate his duty to his wife, and to prefer his footman to her and 
jC« S0,000. into the bargain, furely there is fomething more than a 
ipark of undue influence in it. The relation between them was in- 
verted, and he appears to be quite in a ftate of vafialage to Grebn. 
What difference is there between gaining a fum of money from a 
weak man, by falfe fuggeftions ; and gaining the affe<9;ion of the giver 
by felfe fuggeftions, which affe<3;ion produces the gift? the gift is bot- 
tomed upon falfehood in one cafe as well as in the other; and in 
fiich cafes as thefe, the influence is exerted, and the impofition mufl; 
always be carried on, fecretly and privately : it is almoil impoflible 
ever to adduce Evidence which applies diredtly to the a6t itfelf. 

The firft inftance of meddling with any part of the real eftate, was 
about Michaelmas 1749, when Green was to be qualified to fport : 
that appears to have been a fliam qualification ; for though polTeflion 
appears to have been formally given, and it had the appearance of a 
livery « by twig and turf, and the key,'' yet the rents were paid exadly 
as they were before ; and when the eftate was fold. Green was never 
made a party to the Conveyance, nor fet up any title to it; and it 
does not appear from the Evidence, that the Plaintiff did execute 
any conveyance at all ; and according to Edward Whitehead's ac- 
count of that tranfa6l;ion, it was conduced fo awkwardly, as might 
very naturally make Green think it was high time to call in fome 

K s legal 
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BndgeiMm^ kgal affiftancc for getting any part of the real eftate; for Edward 
ydothOT. ^ Whitehead fwears that when, fome weeks after the livery, &c. he 
was called into the Mufic-room to be a Witnefs, the parchment was 
figned by Geben ; and that fome time afterwards he was fetched 
in again by Gr££N, and that the Plaintiff brought out the ikm6 
purchafe Deed, and faid he had feut for him to fee Green's name 
cut out, which was then done and flung into the fire. This ftrange 
execution of the purpofe aimed at, which was getting £,. 1 00. a year, 
muft have alarmed Green, and determined him not to venture 
upon his own or the Plaintiff's judgment ; but to have fomebody em- 
ployed, whom, as he laid to Loveday, he could truft to do his hiifinefi 
for him. 

And now Lock comes upon the ftage. Who is Lock ? Why, an 
Attorney, and a Landlord of a Public Houfe at Farringdon, forty 
miles from Bridgeman. Did he know him, or had he ever expe- 
rienced his ability or fidelity ? No. It does not appear he ever heard 
of him in his life before. Who introduced him ; and how came he 
to be employed ? Green introduced him. Loveday proves, out of 
Green's own mouth, the reafon why the Attornies of the family 
were not employed, and why Lock was — becaufe he could not truft 
Barow or Jones ; that he had found an honeft Attorney, Mr. Lock, 
to do hh biifinefs. What was it he (Jbuld not truft to Barow and 
Jones? not, the preparing a Conveyance; — they were much more 
likely to prepare it properly than an Innkeeper: — ^he could not depend 
on their concurring an^ affifting in the completion of fuch a felf- 
evident piece of impofition : he knew that they would take care of 
Bridgeman, who was their Client, and would guard him againft 
impofition, and not do Green's bufinefsy which was to carry it into 
1 execution. 
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execution. It is laid he did not employ Barow or any neighbour- Bridgcman 
Jng Attomies, becaufe he wifhed to keep it a fecret. But if that was and others. 
a motive, why fall upon a man Green knew, and who had been 
concerned for him ? why not an entire ftranger ? If he meant no- 
thing but what was fair, he was the only man in the kingdom who 
ihould not have been employed : befides, if that had been the mo- 
tive, who was more likely to keep it a fecret ? An Attorney of great 
honour, worth, and ability, a neighbour concerned for him before ; 
or a man he never heard of in his life, to whofe honour, abilities, and 
taciturnity he was an entire ftranger ? a man engaged in a way of 
life where a feeret is the leaft likely to be kept, unlefs his own in- 
tereft engages him to keep it ? Green's reafon therefore for calling 
in Lock, appears clearly to have been a convidion that Barow and 
Jones would not da what Lock woukl. When Lock came to 
Bridgeman, and was informed what he was to do, that he was to 
convey £. 160. a year to the man who fetched him, in fee : What 
was his duty to have done ? why, to have remonftrated, 6r at leaft, 
with modefty and humility, tO' have inquired into the principles and 
motiveB of fiich a wild immoderate a€t. A man of nice honour 
would have faid lA a tnottient, " A^ I am an entire ftranger to you 
and your circmnfftanceSj and there is fomething fo very extraordinary 
and uncommc^ in what you propofe to do, I will not be concerned 
in it upon any account whatfoever :*' but there is not an Attorney in 
the kingdom of common honefty, or who is deiirous of appearing to 
have common honefty^ who would not have paufed upon receiving 
fuch orders ; who w6uld not have thrown an eye of doubt upon the 
directions, and have talked very explicitly both to the Matter and 
Servant about it. He would at leaft have protra<5ted the execu- 
tion 
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Bridgeimn. tion of fuch an extravagant purpofe; he would have given tune for 

attain il Green 

andothcw. deliberation; if he received no fatisfa6lion from them» he would 
have taken fome opportunity of inquiring in the neighbourhood, into 
the charadler of this Gentleman and his Servant, and what the opi-< 
nion of the neighbourhood was about them : but inftead of proceed- 
ing in this manner, Lock finifhes the afiair in five days; he never 
a(ks a fmgle queftion, but only what he ihould infert as the Confi- 
deration of the Conveyance; and though it is not quite clear that 
Lock was at BfiSinwrm on the 15 th September, when the Letter 
was dated, or that he was prefent when it was written, yet it is very 
probable he was. He fays, by his anfwer, that he came on or about 
the 1 4th, and ftaid there about two days ; but whether there or not, 
as he had received dire<3;ions from the Plaintiff himfelf, the Letter 
could be written for no other purpofe, but to fumiih him with a 
piece of evidence to juftify his own condu6l (a). It (hews that he 
thought fuch a tranfa6tion as this could not pais unnoticed by man« 
kind, and that no man could Ijelieve he ever received fuch directions, 
Ainlefs he could (hew them in writing ; and to me, this Letter is rather 
an inftance of his cunning, in gilding the tranfa£tion and planning a 
defence for himfelf, than a proof of his innocence in it. 

In cafes of Forgery, Infti-u6lions under the hand of the perfon 
whofe Deed or Will is fuppofed to be forged, to the fame effect as 



{aj Lock, by his Anfwer, fiated, that he came to Briofcmngfli on the 14th September, 
and that after receiving parol Inftra6tions for the Conveyance, he defired the Plaintiff 
to reduce the Inftrudlions to writing, and to mention what fum he would have inferted 
a8 the Coniideratton. He then added (without ftating when he left Byi n hmorih ) that J^^^^^^hA- 
the Plaintiff wrote a Letter, dated (he 15th September, and fent it to the Defendant 
at Farringdon ; and that the Plaintiff thereby directed him to prepare the Conveyance^ 
and to infert 3^5001* as the ConfiderUfion. 

the 
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the Deed or Will, are very material; but in cafes of undue Influence Bridgeman 

' -^ againft Green 

and Impofition, they prove nothing; for the fame power which pro- »"<* oth ers 
duces one produces the other; and therefore, inftead of removing 
fuch an imputation, it is rather an additional evidence of it. 

The Combination is evidenced very clearly to me from Lock's con- 
du6t upon the firft interview in preparing thefe Deeds ; and if it was 
to be a Gift, why did he difguife it and bring it forth as .a Purchafe, 
bondjidej for a valuable confideration ? Here is one great badge of 
impofition — " aliud fimulatum, aliud adlum/' — Here he was con- 
curring in an impofition upon mankind in general ; here he was lend- 
ing his aid and name by witneffing the Receipt to obtrude a Gift 
upon the world as a Purchafe, This ftiews he dealt in maflcs and 
difguifes. If Creditors attacked him, it was to be a Purchafe, bond 
Jidcj for a valuable Confideration ; if neceflary to fet it up as a Gift, 
and the Attorney is afked, " How came you, when you knew it was 
only a Gift, to give it the air of a Purchkfe ?* then the Letter is to 
be produced, to Ihew that his Client had (iire6ied him to do fo; and 
therefore, if the Parties had fl;opt here, and the Bill had been brought 
to fet afide thefe Conveyances, I ihould have thought the falfity of 
thefe Conveyances a fl;rong evidence of the Impofition, and that 
Lock had been a party to it, and was ufed as an infl;rument by 
GeeeIj in completing it ; but in lefs than a month, there is a change 
of intention, and jC^^jOOO. is to be borrowed by Lock. What had 
occafioned this change of intention does not appear; it, mufi; have 
been fuggefied by fomebody, that as money has no ear-mark, it is 
very difficult to purfue it: Lands are vifible and acceffible; Con- 
veyances are more eafily fet afide, and reftitution of Lands is eafy. 
Whether any advice was taken on th^fe Deeds; or upon confidera- 
tion, 
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Bddgcman tion, LocK might entertain fbme doubt about the vaUdity of the 

^gainit Green ' ' o ^ 

aad others. ^ Dceds ; OF might wifti to open a new fcene, in hopes of getting Ibme 
plunder himfelf ; whatever was the reafon, Lock is employed by 
Bridgeman to get himiC*^>000. The Mortgage was Ibme time 
depending; doubts and difficulties arife; Deeds are wanted. In 
the courfe of this negotiation, Bridgbman contra6b a great regard 
for Ix)Ck's Son, and will give him ^.1,000. Was this true? It 
does not appear that he ever faw the boy in his Ufe before the 
jC*l9000. was paid to the father for him. There is not the leaft 
tittle of Evidence in the whole courfe of the Cauie, to verify that part 
of the Anfwer ; and therefore we muft take it to be all a fi^ion, ib 
that the motives fuggefled in fupport of the Gifts are both falfe ; the 
one is proved fo, and the other is not proved at all : but if it had been 
true, would this Court endure, that an Attorney, who is borrowing 
money for ^ Client, fhould, pending the negotiation, receive either 
for himfelf, or any of his family, fuch an imnioderate and extrava- 
gant bounty as this is ? If it fhould, there is an end of the Statutes of 
Ufury, and of all that care which the Legiflature has taken to pre- 
vent men, who borrow money, from being plundered by exorbitant 
Procuration. , 

This Court will not let an Attorney take a Security from his Client, 
pending a Suit, for a (hilling ; and yet, in many cafes, it is impoffible 
for a man to attain his right without fome fuch allurement to induce 
an Attorney to be concerned for him. If he fail in the Suit, he can 
never be paid, and therefore it feems reafonable he fhould flipulate 
for fome certain extraordinary advantage in cafe he fucceed : but 
the Court fays he (hall have nothing but his fees. The relation be- 
tween them^ and the power which his fituation gives him over his 

Client, 
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Client, makes it impoflible to diftinguifli between free agency and Brid«n«ii 
undue influence and impofition; and therefore, in fuch a fiate, an and other». 
Attorney fliall not take at alK Marriage brocage Bonds, Bonds to 
lewd Women from Heirs apparent upon contingencies — this Court 
fees the Parties in a fituation fo liable to be unduly influenced and 
impofed upon, that it will prefume they were fo, and admit no proof 
to the contrary. 

The giving money to the Son, and efpecially as it is not proved he 
ever faw him in his life, evidences the impofition more ftrongly than 
if given to himfelf. The plain reafon was, to have made himfelfan 
Evidence in fupport of the Gift, and to enable him to call upon this 
Court for their protection of his Son, as an Infant. I confider it as a 
Gift to the Father; and nothing appears to have been ever done to 
declare the Truft for the Son. But if it was given to the Son, we 
cannot execute the Trufl; repofed in ua for his benefit more faith- 
fully, than by throwing fuch a poifonous weed out of his Fortune : 
and it is very obfervable, that a falfe colour is given even for bor- 
rowing this money. Jones fwears that the Plaintiff told him, in 
Lock's prefence, that he did not take up the money as wanting it 
then immediately, but as he was going abroad, and fhould want 
money to lodge in his Banker's hands, to anfwer his Drafts ; and the 
Plaintiff was amufed with thoughts of going abroad. Jefiiys was 
to inftruAGREEN in French and Latin, and did give him two or three 
LeflTons ; and this delufion was kept on foot till after the Notes 
were given, and juft before the Mortgage was executed : for Jefirys 
was not difmiifed till the 19th April 1751, and the Notes were given 
the March before, and the Mortgage executed the 2lfl April 1751 ; 
and even at the execution of the Mortgage, Stevens fwears that 

L BHIDGEMAIf 
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Bridgcman Brid<&eman faid he intended goins abroad, and wanted the money 

againft Green o o ' ^ 

andothers> ^ ^o lodgc in his Bankers hands; fo that Lock, at the Spring Affizea 
1751, and at the execution of the Mortgage, when the Plaintiff 
tells Mr. Jones why he borrowed the money, fits by, and as far as 
filence goes, abetts what he knew to be falfe, becaufe he had at that 
time drawn the Notes for the difpofing of the whole ^. 5,000 ; and 
when Floyer aiked Lock about it, on 4th September 1751, Lock 
tdls him he knew nothing of it, and that he was not concerned in 
it. Here is difguife, artifice, falfe <!<A3uring, and low, dirty, fliallow 
cunning, from one end to the other. But the taking the Notes 
to Lock's Son, is a decifive mark of imposition. Green had given 
tip his Deeds; the Notes were fabftituted in their place, and there* 
ifore there might be fome colour for taking them to Green and hi& 
Brother; bnt ^vilat pretence for taking a Note for j^. 1,000. to 
Lock's Son ? He ought fifot^ dptecially wbilft the Mcntgage was de- 
pending, to have endured the %nery imtiifiaftion of fuch a boonty. But 
to dare to take a Security for it ; to draw it with his own hand, and 
fuch a Security — ^a Note for value received^ (which was falfe) fo bx 
at the epd of a month, Lock md^t ky him in Gaol, whether he 
had the money or not, (and if thefe Notes had been indorfed^ there 
•would liave been no Relief againft them at Law or in Equity) was 
fucli^n abufe-of that Truft which fubfifts between an Attorney and 
iiis Client, as without any other circumftance of Fsaud whatfoever 
in the Cafe, would have fatisfied me in decreeing a reftitution of Uie 
money paid upon Notes fo obtained. 

There had been a fcheme laid for going abroad, or at leaft a pre-^ 
tence df that kind, and carried on fo iar in eameft, that Jefirys was 
engaged to go witb them. They durft not venture to truft Beii>oe- 

MAN 
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VAV with the rweipt of the /• 5,000. and bftve no h?md over liim Bridgcman 
at all- Thefe Notes were taken to enforce an applic^ttion of the f"<^^ther»,^ 
money, in cafe they had found him difpofed to have broken his 
chains ; and I obferve the money is leady the very month after the 
Notes were given. 

Attornies, by being entrufbed with tlieir Clients fibcrets, muft always 
have a great influence and afcendancy over them : they are the great 
money-borrowers now all over the nation. The wants, the preflures, 
and the keennefs of men's palTions to get money, for the gratificatioB 
of their vices or tiicir follies, would make them give any thing to ex- 
pedite <or accelerate a Loam Men are really not free agents under 
fudi drcunifianoes ; they are as much, or more, under the influence 
of tbdr Attorney in negotia/ting a Loan, as in the profecution or de- 
fence of a Suift ; and the reafon of the Decree in Walmfeley and 
Booth (e)j applies fljongly to the piefent Cafe. I have no doubt, (m)z Atk.ts* 
nay % know, there are many Attomies who would have died before 
they would have a<9;ed fuch a part as Lock has dcme in this aflkir. 
If there are any who forget that they are Minifters of Juftice, and 
not only ftand by and fee their Clients robbed by Footmen, but aw 
themfelves acceflary to the robbery, and divide the plunder; this 
Decree will inform them they ihall not do it with impunity. It is 
their Duty to avert the blow which fraud and impofition aim at their 
Clients. This Court has frequently made them anfwerable for grofi 
Jaches and negligence in the placing out their Clients money upon 
(ham or infufficient fecurities j but where, inflead of averting the blow, 

a man's own Attorney dired;s and guides the hand that ikikes it, 

tliis Court cannot but exprefs the greateft refentment and indigna- 
tion at fuch a behaviour : and though, in general, Colls are not given 

^ 2 againft 
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Bridgeman asaiiift perfons who are not Parties to the Suit; yet, as Lock was a 

againft Green or v i 

and others, party to the original Caufe, and they were both brought on together, 
and he had the management of both the Caufes, and the fubjeA 
matter of both the Caufes, as to this point, was the fame ; and he 
was left out of the Crofe Caufe, only to make him an Evidence; and 
he has fo grofely mi(behaved himfelf in his Profeffion, and that mif- 
behaviour has been the occafion of both the Suits, and of the Cofts 
expended by Bridgeman, he ought in Juftice and Equity to pay 
them (a). 

I have thought upon both the Points as fully as I can, and have 
had no doubts upon them, and confequently the lefe occafion to cali 
in the Authority of the Noble Lord who made this Decree. But 
though I (hall always examine, with the utmoft freedom, the opinion 
of every man fubmitted to my judgment; yet I nwift own,, that if 
my mind had flood in an equal balance, the Authority of the Noble 
Lord who made the Decree, would have turned the fcale ; and I am 
fure every man, who wifhes well to the Laws, Liberties, and Properties 
of this Nation, cannot but wilh that his Opinions may always have 
the greateft weight with his SucceiTors in this Place. 

The other Lords Commiflioners being of the fame opinion :. 
ORDER, That the faid Decree be 

Affirmed, 



(a) By Ihe original Decree, both the Defendants were direaed to pay the CofU a£ 
both Suits» 
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HOUSE OF LORDS. 

Die Martis, 9* Maij 1758. 
Upon the fecond Reading of the Bill, intituled, " An A61 for giv- opinion on 

° ° the Writ of 

" ing a more fpeedy Remedy to the Subject upon the AVrit of Habeas ^^^^ cor- 
** Corpus'' (a) J it is Ordered by the Lords Spiritual and Temporal, 
in Parliament aflembled, That the Judges do attend this Houfe, 
the firft Thurfd?iy after the approaching Recefs, to deliver their 

Opinions feriatimj with their Reafons, upon the following Quef- 
tions : 

1 ft. Whether, in Cafes not within the Ad 31 Car. II. Writs of 
Habeas Corpus ad fubjiciendura, by the Law as it now ftands, ought 
to iffue of courfe, or upon probable Caufe verified by Affidavit ? 

2d. Whether^ 



pus. 



(a) Which '^Bill" was as follows : ''WHEREAS the Writ of Habeas Corpus hath,in aH 
Times^beeD deemed to be the moft effedual Security for the Liberty of the Sabje^^ againft 
every kind of wrongful Imprifonment or Reftraint : And whereas any delay in the award- 
ing or returning of fuch Writ may be attended with the mod fatal confequences to the per*- 
fon under reftraint; and^by reafon of fuch delay, the Relief intended to be given may come 
too late for fuch perfon to be difcharged from his reftraint, or to receive any benefit from 
fuch Writ; Be it therefore enaded by the King's moft excellent Majefty, by and with 
the advice and confent of the Lords Spiritual and Temporal, and Commons, in this pre- 
fent Parliament aflembled, and by the authority of the fame. That the feveral Provifions 
which, by an A&, made in the thirty-firft year of King Charles the Second, intituled, 
'' An AA for the better fecuring the Liberty of the Subjeft, and for prevention of Im- 
prifonment beyond the Seas," are made for the awarding of Writs of Habeas Corpus, in 
cafes of commitment or detainer for any criminal or fuppofed criminal matter, Ihall, in 
like manner, extend to all cafes where any perfon, not being committed or detained for 
any criniinal or fuppo&d criminal matter^ IhaU be confined or reftrained of his or her 

Libertyj, 



pus. 
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Opinion on sd. WliCtlicr, in Cafes not within the faid A61, fuch Writs of Ha- 

Habeas Cor- bcas Corpus, by the Law as it now ftands, may iflue in the Vacation 
by Fiat from a Judge of the Court of King's Bench, returnable be- 
fore himfelf ? 

3d. What cfFc6l will the feveral Provifions propofcd by this Bill, 
as to the awarding, returning, and proceeding upon Returns to fuch 
Writs of Habeas Corpus, have in practice ; and how will the fame 
operate to the benefit or prejudice of the Subjed; ? 

4th. Whether, 



Liberty, under any colour or pretence whatfoever; and that upon oath being made by 
fuch perfon fo confined or reftrained, or by any other on his or her behalf,, of any a^lual 
confinement or reftraint, and that fuch confinem^it or reftraifit,i:o the beft of the know- 
ledge and belief of the perfon fo applying, is not by virtue of any commitment or detainer 
for any criminal or fuppofed criminal matter; an Habeas Corpus diredled to the perfon 
or perfons fo confining or reftraining the party as aforefaid, ihall be awarded and granted 
in the fame manner as is direded, and under the fame penalties as are provided, by die 
laid A61, in the cafe of perfons committed or detained for any criminal or fuppofed cri- 
minal matter ; and that the perfon or perfons before whom the party fo confined or 
reftrained fliall be brought by virtue of any Habeas Corpus granted in the Vacation time 
under the authority of this A(^, may and (hall, within three days after the return made, 
proceed to examine into the fads contained in fuch return, and into the caufe of fuch 
confinement or reftraint; and thereupon either difchargc, or bail, or remand the parties 
fo brought, as the cafe fliall require, and as to juftice ihall appertain. 

And be it further ena&ed by the authority aforefaid, that v/henfoever any Writ of 
Habeas Corpus, granted either in term or vacation time, on the behalf of any party fo 
confined or reftrained without a commitment for any criminal or fuppofed criminal 
matter, fliall be ferved upon the perfon fo confining or reftraining fuch party, or fliall be 
left at the place where fuch party fliall be fo confined or reftrained, the perfon fo con^ 
fining or reftraining fuch party fliall make Return of fuch Writ, and bring or caufe to be 
brought the body or bodies, according to the command thereof, within the rcfpedlive 
times limited, and under the provifions prefcribed by the faid A& to Sheriffs and other 
Oflicers, in cafe of commitment or detainer for criminal or fuppofed criminal matters; 
And every fuch perfon negle&iag or refiifing fo to make return of fuch Writ, or to bring 
or caufe to be brought the body or bodies, according to the command thereof, within the 
times refpedlively limited, and under the provifions prefcribed by the faid AA to Sberifl5< 
and other Officers, fliall be guilty of a contempt of the Court under the feal of which the 
ffid Writ of Habeas Corpus fliall iflbe; and ihail alfo for the firft offence, forfeit to the 

party 
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4tli. Whether, at the Common Law, and before tlie Statute of opinion on 

' ' the Writ of 

Habeas Corpus in the 3 ift of King Charles II. any, and which, of the ^^ ^^^' 
Judges could regularly iflue a Writ of Habeas Corpus ad fubjici- 
endum, in time of Vacation, in all or in what Cafes particularly ? 

5th. Whether the Judges, at the Common Law and before thefaid 
Statute, were bound to iflue fuch Writ of Habeas Corpus ad fubji- 
ciendum, in time of Vacation, upon demand of any perfon under 
reftraint ; or might they refufe to award fuch Writ, if they thought 
proper ? 



party grieved the fum of three hundred pounds^ and for the fecond offence^ the fum of 
live hundred pounds. 

And be it farther ena6led by the authority aforefaid^ That the feveral penalties infli(Sled 
by this Adllhall be recovered by the party grieved^ his or her executors or adoiiniftratorsj 
againft the offender^ his or her executors or adminiilrators^ in like manner, as the Penal- 
ties infli<^d by the faid AA are to be recovered. 

And, to the intent that no perfon may pretend ignorance of the import of any fuch 
Writ, be it ena&ed. That all Writs ^of Habeas Corpus, awarded or to be returned under 
the authority of this Acl, fliall be marked by the Court, or perfon refpedively awarding 
the fame, in this manner : 

** By an Ad pafTed in the thirty-firft year of the reign of King George the Second/* 

And ihafl alfo be figned by order of the Court, or b}' the perfon reipeAively awarding 
the fame. 

And be it further enaded by the authority aforefaid. That if any a(5lion, plaint, fuit, or 
information, (hall be commenced or profecuted againft any, perfon or perfons for any 
offence againft thi& Acl, the fame fhall be commenced within twelve calendar months 
after the time of the offJence committed, unlefs the party grieved be then under confine- 
ment or reftraint; and if he or (he (hall be then under confinement or reftraint, then 
within the fpace of twelve calendar months after the deceafe of the party fo confined pr 
reftrained, or his or her delivery from fuch confinement or reftraint, which (hall firft 
happen ; and fuch perfonor perfoQsfo fued in any Court whotfoever, (ball and may pleafl 
the general iiTue, not .guilty, or that be or (he owes nothing; and upon any iffue joined, 
may give the l\)ecial matter in Evidence : and if the Plaintiff or Profecutor fliall become 
Bonfuit, or fof bear further profeoulion, or fuffer a difcontinuance ; or if a Verdid p«fs 
againft him or her, the Defendant (hall recover .his or her Cofts ; for which he or (he 
(hall have the like remedy as in any cafe where Cofts by the Law are given to Defen- 
dants/' 

6th* Whether 



fiO OPINIONS AND Jl) DC MENTS, BY 

Opinion on Gtli. Whether tlic J udges» at the Common Law and before the 
Habeas Cor- faid Statute, wore bound to make fuch Writs, fo iffued in time of 

pus. 

Vacation, returnable immcdiat/; and could they enforce obedience 
to fuch AVrit iflued in time of Vacation, if the party ferved therewith 
iliould negledl or refufe to obey the fame, and by what means ? 

7th. AA'hether, if a Judge, before the faid Statute, fliould have re- 
fufed to grant the faid Writ, upon the demand of any perfon under 
any reftraint, tlie fubje6l had any remedy at Law, by A6lion or others 
wife, againft the Judge for fuch refufal ? 

8th. Whether, in cafe a Writ of Habeas Corpus ad Subjiciendum 
at the Common Law be directed to any perfon returnable imme- 
iUate\ fuch perfon may not iland out an Alias <^ Pluries Habeas 
Corpus, before due obedience thereto can be regularly enforced by 
the courfe of the Common Law ? 

9th. Whether the faid Statute of the 3lft of King Charles 11. and 
tlie feveral provifions therein made, for the immediate awarding and 
returning the Writ of Habeas Corpus, extend to the Cafe of any man 
compelled againft his will in time of peace, either into the land or 
fea fervice^ without any colour of legal authority ; or to any Cafes of 
Imprifonment, Detainer or Reftraint whatfoever, except Cafes of 
Commitment for criminal or fuppofed criminal matters ? 

1 Oih. Whether in all Cafes whatfoever, the Judges are fo bound 
by the Fa6b fet forth in the Return to the Writ of Habeas Corpus, 
that they cannot difcharge the perfon brought up before them, al- 
though it ftiould appear moft manifeftly to the Judges, by the cleareft 
and moft undoubted proof, that fuch Return is falfe in fad, and that 
the perfon fo brought up is reftrained of his hberty, by the moft un- 
warrantable means, and in dired violation of Law and Juftice ? 

ANSWER 
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ANSWER of Mr. Juftice Wilmot (a) to the Queftions pro- JJ^p'^J^'J^''^^ 
pofed to the Judges by the Houfe of Lords, on the fecond J^^^**' 
Reading of the Bill, intituled, " An Ad; for giving a more "^ 
'' fpeedy Remedy to the Subjed, upon the Writ of Habeas 
'' Corpus." 

ift. Queftion. " AVhether in Cafes, not within the A6i SI Car. II. 

Writs of Habeas Corpus ad fubjiciendum, by the Law as it now 

flands, ought to iffue of courfe, or upon probable caufe verified by 

Affidavit?" 

Anfwer. 



(a) The following was found among Sir Eardley Wiimot's Papers, endorfed by him, 
'' State of the Cafe on the Prefs Aa. April 1758." 

" A little before Hilary Term twelvemonth, fome applications having been made to Mr, 
Juftice Fofter by perfons in the Savoy, raifed under the annual A61 then in force, viz. 29 
Geo. II. c. 4,ybr the fpeedy and effedually recruiting of His Majejitf's Land Forces and 
Marinesj he iiTued Writs of Habeas Corpus, upon which the men were brought up, and 
let go by acquiefcence or confent, without any Return ever being made : but conceiving 
it. to he a matter of doubt and confequence how to proceed in fuch Cafes, he u^tfired the 
aliiftance of all the other Judges of the Court of King's Bench, to confider tht fuid Acl 
and what ought to be done. 

All the Judges of the Court accordingly met, and the great objecSl of their deliberation 
was how they might relieve with expedition and effeift, in cafe the great power given by 
the A(5l was abufed, without defeating the end of the Adl and the view of the Legifla- 
ture where the power was not abufed. 

They confidered the matter together and feparately; they talked with fome of the 
moft eminent Counfel, and it has fince been fifted to the bottom. The more it is exa- 
mined, the more it will be found that what the Court did, was not only the beft, but the 
fole remedy that could be devifed to relieve the fubjeA under immediate oppreffion from 
an abufe of the great power given by that Aft, until the'Pariiament fhould exprefsly 
declare their pleafure in the new Bill for the next year, which, from the ordinary courle 
of bufinefs, was cxpeded to pafs in about fix weeks or two months. To (hew this, it 
in»y be proper, 

ift. To confider the nature of the AA. 
. .2ld. How men, wronged by the Commiffioners in the firft inftiince, might afterwards 
he 5)eedily and effeftually relieved, 

]VI 1ft. The 



pus. 
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Opinion on Anfwcr. I am of Opinion, that in Cafes not within the A€t of the 

the Writ of r ^ 

^^ ^'^'' 31 Car. II. Writs of Habeas Corpus ad fubjiciendum, by the Law as 
it now (lands, ought not to iflue of courfe, but upon probable caufe 
verified by Affidavit. 

A Writ which iffues upon a probable Caufe, verified by Affidavit^ 
is as much a Writ of Right, as a Writ which iflues of courfe. 

There 



Ift.— The AA is founded in the violation of private liberty ; and the caufe alledged for 
fuch violation^ is the want of a fpeedy and effectual Recruit. 

There cannot be a fpeedy and efiedual Recruit^ unlefs the law receives a fpeedy and 
immediate execution ; therefore the Parliament entrufted Commiffioners, named by the 
AA, to execute the powers therein mentioned. 

The power given to the Commiilioners^ is to change the condition of men^ under cer-- 
tain defcriptions^ into the condition of Soldiers^ againft their will. 

The A& requires feveral circumftances to be obferved before the condition of the Re- 
cruit is to be completely changed : but when thofe circumftances are obferved^ the A6k 
declares him a Soldier to all intents and purpofes whatfoever. 

The cuftody or imprifonment in any fecure place^ whether private houfe or prtfoa 
authorized by the Aft, is temporary, cafual, and a mere confequence of the man's con- 
dition being changed into that of a Soldier. It is only a detention, to fecure him till he 
can join the Corps ; and gives him no other right to xjontrovert his being a Soldier, than, 
he would be entitled to when he has joined the Corps. 

It feems from the words and moaning of the Aft, that where all the circumftances. 
have been obferved, the perfons under whofe caie or authority the Recruit happens to be- 
delivered^ are authorized to treat him as a Soldier, to all intents and purpofes, without 
being obliged to prove him within the defcription. 

ift. From the words :— 

Every Claufe is ftudioufly penned, to avoid the poffibility of a fuppofition that the 
Recruit's being within the defcription was neceflary to be proved l^ every perfon to 
whom he was delivered, and that the change of his condition was. for ever to depend . 
upon proving that he was witliia fuch defcription. 

The Parifli Offieers are direfted '^ to bring before the Conamifiioiiers all fuch Perfons 
'' as they can find, who are or ihall appear to them to be within the defbription o£ 
''the Aft/* 

And the Con^miffioners are ftriftly to examine all fuch perfons as fhall be fo brought 

kfore them; and if, upon examination^^ they fliall find that fuch perfons ihall come 

4 vithiiL 



pus. 
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There are many other Writs, belides the Writ of Habeas Corpus, opinion on 

* the Writ fif 

which fall exa<9:ly uirder the fame circumftances : Writs of Manda- ^^ cor. 
niM^ Prohibition^ 1 Syd. 65. Sir R. Raymond, 4* Supplicavit, Ne 
exeat regnum, the Writ of HomiDc replegiando ; — are all Writs of 
Rigiit; but a proper Cafe muft be laid before the Court by Affidavit, 
before the parties, praying fuch Writs, may be entitled to them. 
They are tlie birthright of the people^ fubje<9; to fuch Provifions as 

the 



trithin the defcriptions therein mentioned ; and the Commifliotiers, and the OflRcer who 
(hall be appointed to receive the Rfccruits, fliall judge them to be ftich as fliall be thereby 
intended to be entertained as foldiers in His Majeftj'd fervioe^ then die Commiflioners 
are to caufe fuch perfons to be delivered over to the perfon £4>pointed to "t^ceive them. 

The Claufe enabling the Pariih Officers^ aft^r the fecosd meeting of the Commiffioners, 
to take up and detain^ without any warranty fuch perfons as they Ihould find^ or ftiould 
appear to them to be within the defcription of the A&, dire6b the lifting and delivering 
of them over at the next meeting, if judged witWn the defcription of the A&. 

The Claufe relating to the age^ fize^ religion^ and bodily condition of the Recruits, 
refers to what (hall appear in the opinion of the Commiffioners and Officer appointed td 
t«ceive them« 

The Claufe relating to the Voters, is conceived in fuch terms as fliews the validity of 
the lifting was not to depend upon the right to vote ; but upon the Recruits making it 
appear to the fatisfa&ion of the Commiffioners then prefeni;, that he had a right to 
vote. 

After reading the Articles of War, the AA fays, '^ he (hall be deemed a Soldier to all 
*' intents and pwrpofes, and (hall be fubje6l to the difcipline of War, and in cafe of 
*^ defertion, (hall he proceeded againft as a Dcferter.** 

The A€i direiSls many Entries to be made ; but dire<Sb no Entry of the examination or 
grounds upon which the Commiffioners find him to be within the defcriptioa of the 

Aa. 

adly* Trom the ititention of the A&. 
The caufe of the AA was a fpeedjr and e(Fe(ftual Recruit; but after all the trouble and 
^xpence the Public iias beeB at, they would fcarce have the bene(it of aiingle man 
againft his will, if the pedbns to whom he is delivered, were obliged to prove him within* 
^e defcription : they are il<-atigers to the proof upon which the Commiffioners pro- 
ceeded ; and if they knew it, they <:ould ndt avail themfelves of the fame kind of proofs 
<9rhich the A61 authorizes the Commiffioners toteceiye; for they are warranted by the 
A41 to proceed iipon the examindtioti of the perfons themfelves, and to judge from -what 

M 2 ^ 
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Opinion on the Law has eftabhfhed for granting them. Thofe Provifions are not 

the Writ of ® ® 

Habeas Cor- g. chcck upon Juftice, but a wife and provident direcSlion of it. 

The very learned and able men who framed the 3 1 Car. II. could 
not avoid taking thefe Writs of Habeas Corpus for private cuftody^ 
into their confideration. Three or four years before that Ad; palTed^ 

there 



they do or do not fay ; but a perfon cannot be examined againft himfelf in any legal 
proceeding- 
No Officer couM inquire into the qualifications of Recruits brought from all Parts of 
the Kingdom. In what condition niuft they be, if they could not juftify treating or 
punifhing the Recruit as a Soldier, without proving he was within the defcription i 

Upon the perufal of the Preffing Afts which paiTed in Queen Anne's reign, many 
obfervations occur : 

The 5th of Queen Anne gives a power of Review to the Commiflioners, at any time^ 
which was not in the former Adls. 

The 7th of Queen Anne omits the power of Review ; and the provifo as to Voters if 
varied, and defcribes fuch perfons as ihall make it appear that they have a vote. 

The 10th of Queen Anne is the lame as the 7 th ^ but reftores the Claufe of Review, 
limiting it to fix w:eeks. 

The Claufe of Review was omitted in the 29th George IL and in all the Adls made ia 
this King's reign, before the 29th George !!► 

The execution of the fpecial powers given by this A61, for the purpofes therein men- 
tioned, is like no other Cafe whatfoever. It is not like a Conviction : it is not in writ- 
ing : it is not by way of punifliment for an offence. There is no other evidence required 
tlian what the man fays, or does not fay, upon his examination. If it was to be com- 
pared to an Order, then the evidence need not be fet forth ; and there never was au. 
inftance, upon any of thofe Adis, of an application for a Certiorari. 

This being the nature and intent of the A61 ; 

2d.— The fecond queftion is, What ReUef a man, who complained that he was wrong- 
fully prefled by the Commiffioners, could have by Writ of Habeas Corpus ? 

When he was at liberty, with the Regiment to which he was delivered, he could have 
no Habeas Corpus. If he happens to be fecured in a private houfe, or public* prifon, or 
other fate place, the accidental cuftody gives a pretext to apply for a Habeas Corpus to 
be fet at large from tha:t reftraint. 

The Officer or Keeper mufl:; in his Return, eithei; aver, not only that all the circum- 
ftances required by the A6i were obferved, but that the man was within the defcription; 
or elfe, that all the circumftances were obferved, and rely upon them, as a fufficient Caafe 
and Jufiification^ without averring the man to be within the defgription. 

Th« 



pus. 
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there had been two very great Cafes, extremely agitated in Weft- opinion on 

° • "^ the Writ of 

minfter Hall, upon Writs of Habeas Corpus for private cuftody, viz. ^^ c^*^- 
the Cafes of Lord Leigh, 2 Lev. 128. and Sir Robert Viner, Lord 
Mayor of London. 3 Keb. 434. 447. 470. 504. 2 Lev. 128. Freem. 
389. But they wifely drew the line between civil conftitutional Li- 
berty, 

■ ■■■■111. II I ■ ■ II ■ » ■.■! . J l — I ■ .1 I .. I ■ I., II I I, 

The firft form of Return could only be made upon the credit of what the Commif- 
fioaers had done^ and a prefumption that they had done right. 

It is impoflible for the Officer or Gaoler to proceed upon any other ground ; -and in 
execution of the truft repofed in him, he ought to give credit to their judgment, and 
proceed upon that foundation. 

In this^cafe, the only remedy of the Recruit would be an a<^ton for afalfe Return ; and 
no Jury would give more than triflipg damages againft an Officer adding " bon& fide/' 
and making a Return in fupport of the truft which was repofed in him, the truth of 
which he could no otherwife come to the knowledge of. 

Suppofe the Return made in the other form, the obfervations before mentioned tend 
to fliew tliat it would be fufficient. In that cafe, no man who admitted all the circum- 
fiances in the A6): to have been obferved, could be entitled to Relief by Habeas Corpus; 
becaufe upon his own (hewing there appeared fufficient caufe. 

In this form the King^s Counfel had prepared and fettled the draft of a Return : 
fuppofe that form not fufficient; the other muft have been followed of courfe, as the 
only one poffible-to be made by the Officer or Gaoler. 

. But to go farther; fuppofe the man fet at large by virtue of the Habeas Cbfpus, from 
the cuftody of his temporary Keeper for want of Caufe, or fufficient Caufej (hewn by 
the Officer or Gaoler, or upon any other reafon; he would be in no better condition than 
if he had never been fecured at all, and would be liable to be taken up, profecuted, and 
fliot for Defertion. 

The end of the Habeas Corpus is only to fet him loofe from the Cuftody, not to deter- 
mine whether he is a Soldier. The merits of that Queftion could not be determined 
in proceeding upon a Writ of Habeas Corpus againft the Gaoler or temporary Keepen 
The Gaoler's acquiefcence to let men go, by making no defence to a Writ of Habeas 
Corpus, could no more releafe them from being Soldiers, than his voluntarily giving theni 
leave to go. 

In this light, a difcharge by Habeas Corpus, for want of defence by the Keeper, might 
be a cruel fnare to poor and ignorant men : no effedhial Relief can be given, but in 
fome way which may, as between proper parties, decide the Queftion whether the man's 
condition was changed into that of a Soldier. If fuch a way cannot be devifed, a Re* 
cruit fo raifed by the Commiffioners, muft be abfolutely without remedy. 

In other Cafes, if a man be treated as a Soldier, who is not duly lifted or fubjeA to*mi- 

litary 
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Opinion on bex'tv, as oppofed to the power of the Crown, and Liberty as op- 

tbe Writ of 

Habeas Cor- pofcd to the violencc and power of private perfons. They thought 
this power of judging might be abuied in favour of the Crown, but 
they law no danger of an abufe of it as between one fubje6t and an- 
other ; and therefore tl>ey applied the remedy to the evil they had 

feen 



Jitary difcipline, he has bb A<Slioh ; nay^ the Officer who fo treats him, may^ accor^ng to 
the nature of the Cafe, be criminally liable. But where a man is raifed under the AA by 
the Commiilioners, though wrongiully, yet^ the circumftaAces of the A& being obferved, 
it is a fufiicient juftification for treating him as a Soldier. The Officer is a ilranger to 
the grounds upon which the Commiffioners proceeded. 

Diligent inquiry has been made into the Practice under the former annual A6b of the 
like kind, and no Ca&s have been ^difcovered of more than two or three infiances, from 
the 2d of QueeQ Anne to the year 1746, of applications for Writs of Habeas Corpus, by 
men prefTed under the authority giren by any of the A^ during that period. 

Only one Return has been found, the Queen and Chamberlayne ; and there, upon the 
face of the Return^ the Court fent the man back without any other Inquiry. 

In the year J 746, in the Cafe of King and White, the Lieutenant of the Tower made 
a Return in the fame form. 

Jt was impoffible to fay the Return was not fufficient. The Court could not admit 
Affidavits to cootradidl the Return ; for though in the cafe of a Wife, where the caufe 
is totally immaterial ; or of a Lunatic, where no legal cufiody under a Commtffion is 
returned. Affidavits may have been let in for collateral purpofes ; yet the truth of a Re- 
turn, fetting forth the execution of a fpecial Authority, Jurifdiclion, or Power, cannot 
he contradiiSled by Affidavits. It is contrary to all the principles and Authorities of 
Law ; and in the year 1746 there never bad exifted an inftance. 

Had the Court then made a Precedent to contradict the truth of the fa6ls contained 
In a Return by Affidavits, it could only have been juftified by the end; but it would 
have been dangerous, as a deviation from a general rule of Law, and applicable to other 
Cafes. 

The Court took another way : upon reading Affidavits, they made a Rule upon the 

Commiffioners to (hew Caufe ; and for want of Caufe being fliewn, dtfcharged the man. 

After a fufficient Return to the Habeas Corpus, the ufe of the Writ was at an end. 

No'Relief could be given by it. The Relief was given in confequence of the Rule, and 

,}>y virtue of the Rule only. 

We weie glad to follow and improve the plan of this Precedent, by directing Notice 
Ifkewife to be given to the Officers of the Crown, that Mr. Attorney General might be 
lieard in behalf of His Majefty. The King, in behalf of the public, is alone concerned 
10 the Queftion, whether the Recruit's condition be changed into that of a Soldier, 

If 
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feen and experienced, and left the Law as they found it in refpedl of opimon^on 

private perfons. ^*^ ^^'- 

There is no fuch thing in the Law, as Writs of Grace and Favour 

iffuing from the Judges : they are all Writs of Right ; but they are 

not all Writs of courfe. 

Writs 



If that Queftion were determined in any method where the King was really, not nomi- 
nally, a Party, and by his Officers fubftantially heard or ponfenting; we thought the man 
might be difcharged from the condition of a Soldier, and fet at liberty. 

An intimation was given to the Pra6lifers^ and alfo in Court, of the Judges Con- 
ference. 

In the firft Cafe, the then Attorney General being ill, Mr. Solicitor General came 
into Court and declared on behalf of the Crown, that there yAs no' obja5lion to dif- 
charging fuch men as ihould appear to the Court to have been unjuftly prelTed. 

No perfon ever applied afterwards for a Habeas Corpus, who, upon b6ing aflced which 
he meant, did not change hb application into a Motion for the Rule. 

No Counfel defired to argue the Queftion, whether they ought not to have a Habeas 
Corpus inftead* of the Rlile; if Uiey had, they would certainly have been heard; had it 
been inlifted upon> for the more folemn detenninfttion of the Queftion, a Habeas Corpus 
would have been granted ; but it would have been cruel to the particular perfon not to 
have given Notice of the refult of the Confultation among the Judges, or to have put 
a poor man to the delay and expence of iitigatitig a point, contrary to the opinion the' 
Court had once conceived, when he had another and eafy remedy. 

The Conlent given on the part of the Cro\vii was* never retraced; the moft eminent 
Counfel who prti6tife in the Court of King's Bench> have publicly averred, th^t the 
Court in fa6l never refufed a Writ of Habeas Corpus to any preffed man in cuftody ; 
and no man, who pretended to know any thing of the' matter, has from his own know- 
ledge faid the contrary. The Legiflature, by the Bill now in fdrc^e^ made alterations 
tending to explain the Law in the fame way ; for they have directed that the Cdtnmif- 
fioners Ihould levy fuch able bodied men, Who could'not, upon examination, prove them- 
felves not to be within the deieription of the A€L 

They have given a power of Review to the Commiffioniers themfelves within ten days ; 
and if the Rfecmit is difcharged, the levy money is direfted to be returned; and they 
have hkewife prefcribed a particular form of Entries to be mad^ in cohimns ; but no Entry 
is required of the proof or examination upon which the Recruit is raifed. 

By this A61 the Legiflature gave more than a filent fandlion to what the Court has 
done, and ftrengthened the reafons for purfuing it. There is now depending a Caft^ 
upoa the Rule^ in which no Habeas Corpus could poffiUy have iffued." 
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Opinion on Wi'fts of couffe, are thofe Writs which lie between party and party, 

the Writ of r ^ r ^ 

Habeas Cor- {q^ t^g commencement of Civil Suits : and if they are fued without 
a good foundation, the Common Law puniflies the Plaintiff for fuing 
out the Writ vexatioufly, by amercing him " pro falfo clamore/' And 
by the Statute Law, he is to pay the Cofts of the Suit. 

But the Writ of Habeas Corpus is not the commencement of a 
Givil Suit, where the party proceeds at the peril of Cofts, if his com- 
plaint is a groundlefs one : it is a remedial mandatory Writ, by 
which the King's fupreme Court of Juftice, and the Judges of that 
Court, at the inftance of a fubje6i aggrieved, commands the pro- 
du6lion of that fubjed;, and inquires after the Caufe of his Impri- 
fonment ; and it Is a Writ of fuch a fovereign and tranfcendent au- 
thority, that no privilege of perfon or place can ftand againft it. It 
runs, at the Common Law, to all Dominions* held of the Crowo. It 
is accommodated to all perfons and places. 2 Cro. 543. Palmer, 54. 
And, as all thefe remedial mandatory Writs were, originally, rather 
the Suits of the King than of the Subje6i, the King's Courts of 
Juftice would not fufFer them to iflue upon a mere fuggeftion; but 
upon fome proof of a wrong and injury done to a Subje6l. 

Writs of Habeas Corpus, upon imprifonment for criminal matters, 
were never Writs of courfe : they always iflued upon a Motion, graft- 
ed on a c&py of the Commitment; and Cafes may be put in which 
they ought not to be granted. 1 Lev. 1. Comber. 74. Habeas Corpus 
was denied to one committed to Bridewell for lewdnefs. 3 Bui. 27. 
2 Mod. 306. If nialefadors, under fentence of death in all the 
Gaols in the Kingdom, could have thefe Writs of courfe, the fen- 
tence of the Law might be fufpended, and perhaps totally eluded 
hy theuL 

The 
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The 31 Car. II. makes no alteration in the Pradice of the Courts [^p"^";.^^^^^^ 

in granting them: they are ftill moved for, in Term time, iipon the puJ^'^"""" 

fame foundation as they were before : and when a fingle Judge in 

Vacation grants them under the 31 Car. II. in criminal Cafes, a 

copy of the Commitment, or an Affidavit of the refufal of it, muft be 

laid before him. He mull judge, even in that cafe, whether IVeafon 

or Felony is fpecially exprefled in the Warrant of Commitment: 

and there have been a great number of Cafes where a doubt has 

arifen on the frame and wording of the Warrant ; fo that even upon 

the A61, the probable caufe of Bailing is really difclofed to the 

Judge, unlefs the copy of the Commitment is refufed, and then the 

Law will prefume every thing againft it ; and in Cafes out of tlie 

A6i, which take in all kinds of confinement and reftraint, not for 

criminal, or fuppofed criminal, matter, and to which this Queftion 

relates, it has been the uniform uninterrupted Pradlice, both of the 

Court of King's Bench, and of the Judges of that Court, that the 

foundation, upon which the Writ is prayed, fhould be laid before the 

Court or Judge who awards it. 

The reafons of guarding the Writ in this manner, 1 take to be 
tliele: There are many kinds of private Reilraint tliat are lawfuL 
There was a much greater numbw formerly. The Reformation 
opened the doors of Religious Prifons ; and the abolition of Military 
Tenures unfettered an unhappy clafs of men, called Villeins, who 
lived in a ftate of captivity under their mailers. 

There are many kinds of Reftraint that exift at this day ; fome in 
the nature of Punifliments. In domeflic government, which takes 
in the Cafe of Hulband^, Fathers, Guardians, and Matters, the Law 

N authorities 
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Opinion on authorizcs lleftraints, in order to enforce a performance of thofe na- 

the Writ of ' ^ 

^^^^cor- tural, moral, and civil duties, which Wives, Children, Wards, and 
Apprentices, owe to their Superiors, in their feveral relative capa- 
cities, Thefe domeftic Governments could not fubfift without fuch 
authorities ; and therefore all States have endeavoured moll anxi- 
oufly, fome in a greater degree, and others in a lefs degree, to pre- 
ferve the greateft reverence for them. 

The wifdom of our Anceftors would not fuffer this kind of Autho- 
rities to be broken in upon wantonly, upon mere fuggeftion, and 
without feeing fome reafon for an interpofition ; becaufe they faw it 
would have encouraged difobedience and rebellion in private fami- 
lies; and, at all events, muft have abated that awe and refped; which 
a6l fo materially in the fupport of thofe Authorities. They may be 
abufed : if they are, the Law fays, let it be fliewn, and the party 
fliall have Relief; but if he cannot fliew they are abufed, he is en- 
titled to none. The legal prefumption is certainly in favour of thefe 
Authorities ; the Law will not prefume they are unduly or irregularly 
executed. 

But if thefe Writs were to have iflTued without any Cafe made, they 
muft have iffued indifcriminately, in the Cafes of lawful Reftraints, as 
w^ell as unlawful ones ; which would have been levelling all diftind;ion 
between them, and have been fubjeding the authority of Fathers, 
Huibands, Guardians, and Maftcrs, to be canvafTed and queftioned 
in the fame manner, and upon the fame fuggeftions, as the extrava- 
gant outrages of perfons ading without any authority at all. 

It would have been proceeding upon an inverfion of the legal pre- 
fumption, and would thereby have deftroyed all that order, dilci- 
4 pline, 
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pline, and fubbnlination in private Families, which lead men into a opinion on 

habit of obedience, and difpofe them early to obey the Laws of their Habeas cor- 
pus, 

cou^ntry. 

When a Judge is called upon for a Habeas Corpus, in order to 
bail a man for a bailable Offence, tlie injustice of the imprifonment 
fe obvious and felf-eyident : for Imprifonment before Trial, being 
only to fe^cure his being amenable to juftice; if that Security can be 
obtained by Bail, in bailable offences, it is unjuft that he fliould 
be Jiejift in Prifon. The Authority which committed him ought to 
Irave bailed him. 

The Authorities I liave mentioned are equally legal, and therefore 
within the fpirit and reafon of the Habeas Corpus A6k itfelf. The 
injufiice of the Imprifonment ought to appear in the firil iiiftance, 
before the Party has a right to demand the remedy. 

The Law laid this check, to prevent that fcene of diforder and 
confufion which muft arife, if Wives, Children, Wards, and Appren- 
tices, or any other perfon in their name, and on their behalf, were 
to be at liberty, without any foundation or caufe (hewn, to force a 
produiStion of them in Weftminfter Hall, or before a Judge, where- 
ever he Ihould happen to be, whenever they'pleafed, and as often as 
they pleafed, at a rifk of having them refcued out of their hands, "in 
tranfitu,'' and without a poffibility of a fatisfa6lion from any body. 

There are many other lawful Reftraints befides thofe arifing under 
the Authorities I have mentioned : — ^All perfons who are in cuftody 
upon Civil Procefe, or under fpecial Authorities, created by Ad; of 
Parliament, proceeding " civiliter,'" and not " criminaliter,'' againft 
the perfons who are the objeds of them : — Perfons who are bailed, 
Paupers in Hofpitals or Workhoufes, Madmen under Commiflions 

N 2 of 
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Sc'writ'of ^^ Lunacy, or confined by Parifli Officers, under the Vagrant A€t of 
i^bcasCor- 17 Qeo. II. are all under a lawful confinement. 

'^ -* . If all thefe perfons were to have had thefe Writs of Habeas 
Corpus of courfe, without fliewing any caufe or foundation for 
granting them, it would have been fufFering this great Remedial 
Mandatory Writ to have been ufed as an inftmment of vexation and 
oppreffion ; it would have become a weapon in the hands of mad- 
men, and of dilTolute, profligate and licentious people, to harrafs and 
diflurb perfons a6ling under the powers which the Law had given 
them* — One mofl frightful inftance occurs : the Cafe of a crew per- 
forming Quarantine- — If this Writ were to ifTue of courfe, it might 
bring back peflilence and death along with it. 

The check upon the Writ, by requiring a probable caufe to be 
(liewn before it iflTues, is only faying, " (hew you want redrefs, and you 
fliall have it :* and if a perfon cannot difclofe fuch a Cafe himfelf, 
as to fliew he is aggrieved when he tells his own ftory, and is not 
oppofed or contradicted by any body ; it is decifive againft his being 
in fuch a condition as to want Relief. 

Befides the Pra6iice, which is a decifive evidence of the Law, it 
(a) From a appears from a Cafe (a) Hilary, 8th King William, called Griffitbs's 

manulcript of 

Lord Ray. Cafc, that the Court would not grant this Writ, until a probable caufe 

mond, m pof- ^ l 

Mm"^^^'^* was laid before the Court that the party was entitled to it. 

When this Writ was firft applied to relieve againfl private Re- 
ilraints, does not appear; but m iienever it was, the manner of iiTuing 
it feems to have been adopted from that of the Writ of Homine reple- 
gic.ndo, which was the true common Law remedy for the affertion of 
liberty againfl: a private perfon: and that Writ never iflued of courfe, 
but was applied for by Petition to the Great Seal, and an Affidavit 

roade^ 
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made, difclofing the foundation on which it was prayed. State Trials, Ophiion oii 
3 Vol. 632. fi LilL Pr. Reg. 23. S Freeman, 27. Jennings's Cafe, upon h^J«» cor- 
Affidavit made, that Jennings had got a young Heirefe into his cuf- -^ * 

tody without the confent of the Guardian, upon the motion of the 
Attorney. General, a Homine replegiando .was granted. And as the 
Law, checked that Writ of Homine replegiando; the Habeas Corpus, 
which ieems by Pra6lice to have been fubftituted in its place, took 
the check along with it. 

Careful as the Law is to prevent this Writ from being abufed, it 
cannot always prevent it : for if a man does not difclofe the whole 
Cafe, it may iffue fometimes where it would not have ifTued, if the 
Cafe had been fairly ftated. 

I will mention one Cafe, which happened laft term, and which 
fliews the reafon of the Law, in expelling to fee a full ftate of the 
Cafe before the Writ iffiies . 

A gentleman applied to a Judge of the Court of King's Bench in "^uyJ^J^ 
Vacation time, for a Habeas Corpus to his Wife's mother, to bring 
up his Wife, upon an Affidavit of detention of her from him. As 
it was near Term, the Writ was returnable firft day of Term. 

The fa6l was, that they had entered into Articles of Separation, 
which had determined his right to the cuftody of his Wife; the mother 
brought the Wife into Court, and returned the Articles of Separation. 
The Retun> was of great length, and the Mother was put to a very 
great expence in the making it, and if flie had brought her Daughter 
fron>, the remoteft part of the Kingdom, fhe could have had no fatis- 
fadiion at all. 

If the Affidavit had difclofed the Articles of Separation, as it ought 
to have done, the Court, or Judge, would have faid, " you have no 

right 
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Opinion on right to the Relief you pray, and therefore muft not put the Parties 

the Writ of ^ J r Jy r 

Hibeascor- to cofts and vexatioD, in a Cafe which is remedilcfs of your own 

pus. 

fliewing/' 

2d Queftion. Whether in Cafes, not within the faid A<ft, fuch 
Writs of Habeas Corpus, by the Law as it now Hands, may iffue in 
the Vacation by Fiat from a Judge of the Court of King's Bench, 
returnable before himfelf ? 

Anfwcr. I am of Opinion that in Cafes, not within the Ad; of the 
3lft Car. II. AVrits of Habeas Corpus ad fubjiciendum, by the law 
as it now ftands, may iffue in- the^^acation by Fiat from a Judge of 
the Court of King's Bench, returnable before himfelf. 

From the beft Inquiry I can make. Writs of Habeas Corpus, in 
criminal Cafes, have been awarded by the Chief Juftice of the King's 
Bench, and the Judges of that Court, long before the 31 ft Car. 11. 

The files of the Fiats for Writs made out in the Crown Office be- 
fore the Reign of Car. II. are not to be found there, except for four 
or five Terms in Queen Elizabeth's time, one or two in James I. and 
for fix or feven Terms in Car. I. 

No information is to be had from the Records; but there are traces 
from Cafes in print, and from Fiats fince the Reftoration, and before 
the 3lft Car. II. that there had been a kind of unfettled Pra6lice for 
the Chief Juftice, and Judges of the Court of King's Bench, grant- 
ing them in Vacation ; and as the Judges of that Court are Juftices 
of Peace all over the kingdom, they have a power of Bailing, as inci- 
dent to that Authority; and I don t fee how that power of Bailing 
could well be exercifed, without removing theperfon to be bailed 
before them by Habeas Corpus. 

Catefby's Cafe in Vacation, is in Hilary, 43 Eliz. in the 7th vol. of 
the State Trials, 175. 

I have 



pus. 
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I have a lift of P'iats for Habeas Corpus, fince the Reftoration, and ownJonon 

^ ' the Writ of 

before the 3 1 Car. II. Thirty of them appear to have been granted "'^'^* ^"^^^ 
and made returnable before the Judges in Vacation. Since the 3 1 
Car. II. thefe Writs have iffued, in criminal Cafes, under that A61, 
when granted at the inftance of a Subject:. 

As to Writs of Habeas Corpus in Cafes of private cuftody, I can- 
not afcertain the commencement of their being firft iffued by the 
Court. 

By the common Law, the liberty of a mans perfon againft private 
perfons, a6ling without any legal authority, was protedled in this 
manner : 

ift. Fii-ft, the Law gave every man a right to repel force by force, 
and to defend his Liberty in the fame manner as he might his 
Life. 

2d. As every unlawful Imprifonment was a breach of tlie Peace, 
it muft be proceeded againft as fuch, by Juftices of Peace; and 
the delivery of the Party perhaps enforced by a rigorous execution 
of that Authority. It might alfo be puniilied by Indi<9:ment. Sa- 
tisfaction might likewife be recovered for the injury, by an Adion 
of falfe Imprifonment. 

The Writ of Homine replegiando, as mentioned before, was the 
only fpecifiC remedy provided by the common Law, for the pro- 
te6lion and defence of his Liberty, againft any private invafiori of 
it. 

Tliough there is an " obiter" faying by Juftice Wild, in Carter, 
S22. of a Cafe where the Court fent a Habeas Corpus to Dr. Pm- 
jean, beyond fea, for Sir Robert Carr's brother, yet it is fo loofely 
ftated, I lay no ftrefs upon it. 

The 
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?h1xvritZ ^^'^ ^"^ ^^^^ '^ ^^^ C^^^ of Sir PhUip Howard, mentioned in 
mbeaacor. Lo^d Lcigh's Cafe, and therefore muft have been before that time. 
Lord Leigh s Cafe was in the 27 Car. II. where Habeas Corpus was 
granted to bring up his Wife. And the Cafe of Viner and Emmerton 
was in the £7th year of Car. II. where a Habeas Corpus was granted 
to Viner to bring up his Daughtcr-in-Law, viz. his Wife s daughter 
by a firft hufband. From that time to this, the Court has conftantlj 
granted thcni. 

When the Pradice of the Chief Juftice, and the Judges of the 
Court of King's Bench, granting thefe Writs in Vacation, in Cafes 
of private cuftody, firft began, does not appear; but in all probability, 
it was either coeval with what the Court did, or very foon followed it; 
becaufe the principle which fupports the one, concludes as forcibly 
to the fupporting the other : and the principle is this ; if the 
Writ is applicable to one fpecies of unlawful imprifonmeut, it is in 
reafon equally applicable to another. They are Cafes " ejufdem 
generis;*' and therefore let the ufage of ifluing this Writ have begun 
fooner or later, it was in the firft inftance a warrantable extenfion of 
a legal remedy in one Cafe, to another Cafe of the fame nature; and 
I confider the Ufage in this Cafe as the voice and teftimony of the 
Judges, for neir eighty years together, to the legality of the very firft 
application of it 

The principle upon which the Ufage was founded, lay in the Law; 
and the Ufage is nothing but a drawing that principle out into adion, 
and a legal application of it to attain the ends of Juftice. It is 
upon this foundation only, that an infinite variety of Forms, Rules, 
Regulations, and modes of Practice in all Courts of Juftice muft 

iland, and can only be fupported. 

In 
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In many inflances, an Ufage for fome time is confidered as an evi- ^p^^^^^^^*} 
dence of an antecedent immemorial Ufage, and therefore may be ^J^» ^°'"" 
called the Common Law. 2 Co. 16. b. Lane's Cafe. " Thecuftoms 
" and courfes of the King's Courts are as a Law. The courfe of a 
" Couii: makes, a Law/' 

But when the commencem^ent of an Ufage can be fixed and afcer- 
tained, it cannot be fupported by a prefumption, and the legality of ^ 
the Ufage muft then depend upon fome other principle; and that 
principle is this, " ubi eadem eft ratio, ibi idem eft jus ;'' a Writ 
applicable to one kind of imprifonment^ is in reafon equally appli**. 
cable to another. 

. It would be endlefs to enumerate inftandes where tJie King's fu- 
preme Courts of Juftice in Weftminfter Hall have, for the eafe and 
benefit of the Suitors of the Court, reformed, amended, and new 
moulded and modified their Pradice, as from experience and obfer- 
yation they found it would beft advance, improve, and accelerate 
the adminiftration of Juftice; and all a6ls done by Judges at their 
Chambers, and by Officers of the Court, either in Term or out of 
Term, are under a delegated authority from the Court. They are 
controulable by. the Court, and obedience to them muft be enforced 
by the Court. And the a6ls done in Court and out of Court, taken 
together, form that fyftem of Pradice by which the benefit of the 
Law is dealt out to the people. 

I will mention an inftance wjiere a Writ has been extended by 
Ufage to a purpofe much beyond the original intention of it, viz. 
" Ne exeat regnum ;" which is a State Writ to reftrain people from 
going abroad; firft ufed to hinder the Clergy from going to Rome; 
then extended to Laymen, machinating and coacerting meafures 

O a^ainft 
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the* writof ®S^^^^ *^^ State ; now applied to prevent a fubterfuge from the juftice 
pu^^ ^^'* ^^ ^^^ nation, though in matters of private concernment, m order ta 
get Bail for an equitable demand^ upon Affidavit of intention to ga 
abroad. 

The legality of that application was fettled in Car. II/s time, upoa 
ap Ufage firft begun in the time of James L 1 Ch. Ca. 115. Read 
againft Read. 2 Ch. Ca. S45. If Ufage, where the commencement 
pf it w^aa known, could legitimate a Proceis which is to take awaj a 
man s Liberty, furely Ufage, founded upon a legal principle, will le** 
gitimate a Proceis which is applied to.protedl it. 

I will mention a Cafe in the 13 Hen. VII. fol. 17. where the mode oF 
Proceeding, in one kind of Adlion, was tranilated to another^ in fa- 
TOUT of Liberty. Ad;ion of Trefpafs — Plainti£f fets forth that he waa 
Q. Ereem$m, and that the Defendant claimed him to be a Villein, fa 
that he durft not go about his bufinefs,^ and that the Defendant had 
taken fome of his goods; and he prayed that the Defendant might give 
Security to deliver them, and not take any more of them, or his body^ 
pending the Writ. This was the practice in a " Homine replegiando ;'* 
and in a " Homine replegiando," the Plaintiff was to give Security to 
deUver his body in cafe the Adlion was determined againft him. 

It was refolved they fliould find fecurity to one another, as if li 
had been a " Homine replegiando ;' and the Court faid, " it was good 
difcretion to favour Liberty as much as might be by reafon.^ They 
applied the Provifions appUcabie to one Writ, to another Writ, be- 
caufe it fell under the fame reafon, and was to favour Liberty. 

It has been lately faid, that the Pradice of iffuing thefe Writs by 

the Judges in Vacation, was taken up under an apprehenfion Of theii^ 

being within the 31 Car. IL and that they have been marked in th^ 

5 Crown 
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Crown Office by that Statute. How fuch an apprehenfion or l*rac- Jp^^^"^ 
tice could have prevailed, is to me inexplicable! No man could ^^^*^' 
'ever have fuch an apprehenfion who had ever read the A<^: it is 
■confined in words, and by the nature almoft of every provifion in it, 
*0 crimind, or fuppo&d criminal, matter. 

As to maiMng them by the Statute, as there were fifty Writs in 
criminal Cafes, for one Writ in the Cafe of private Cufl;ody, the 
miftake might eafily be made ; if obferved, could do no harm : it might 
qoicken the returns; or be an inaccuracy in the Office : I lay no flrefe 
upon it; becaufe we fee fome few Writs of Habeas Corpus, iffued by 
the Court, marked by the Statute, and yet the A61 gives the Court of 
King's Bench no power of awarding thefe Writs, but leaves that 
power exadly as it found it ; and therefore it might as well be in- 
ferred, that the Court thought their power was by the Statute, when 
their Writ was marked by the Statute, as that a fingle Judge thought 
bis pow^ was by the Statute, becaufe the Writ was marked fo. 

I will never offer fuch an indignity to the very great and eminent 
men who have prcfided in that Court, and to the fucceflSon of Judges 
who have fet in it for near eighty years, as to fay, that they founded 
this pradice upon a miftake which could not have infeded the 
meanefi; capacity. 

I muft fay they never read the Ad if they thought fo. And 
Griffiths's Cafe, already cited, Ihews that thefe kmds of Habeas 
.iCoipus were underflood not to be within the A€t, 
. Lcffd Chief Juftice Hale does fay, in fecond Volume of Pleas of the 
Crown, 14S. that this Writ is not regularly to iffiie but in the Term 
ti;ne, when tlie Court may judge of the Return, or bail or dif- 
charge the prifoner; and in page 147, he fays, it feems, "regularly," 

Oa this 
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Opinion on tliis Writ fhould iffue out of the Court of Chancery in Vacation time, 

the Writ of ^ » 

jubcas Cor. ^nd out of the King s Bench in Term time. 

That word " regularly/' alludes to fome unfettled Pra6l:ice of the 
Judges iffuing that Writ in Vacation. 

This was a noble, but a pofthumoiis, work, not fitted by him for 
the prefs^ nor corredled ; and, I have heard^ a CoUedlioa af Notes 
made by him before the Reftoratioa. 

If it was, then the Precedents and Pra<9ice fmce the Reftorationv 
were not taken into his confideration ; and yet the Pradlice after the 
Reftoration, and even his owa Pradice, varied the Law extremely 
from what he affer ted it to. be in his book: for he fays, that this 
AVrit iffues for matter only of Crime ; and that affertion is confuted^ 
by his own Pra6tice^ becaufe he was Chief Juftice when the Writs 
were awarded in Lady Leigh's Cafe, and Viner s Cafe, in the 27 Can 
II* which were not for matters of Crime, but foi* private cuftodies ; 
and Viner s. Cafe feems to have been as much agitated as any Cafe 
could be, and there never was the leaft objection to the Court's right 
of awarding the Writ. That circumftance is decifive againft his Au-7 
thority upon the nature of this Writ ; or rather a declaration that he 
changed his opinion, and thought it might iffue for other matters. 

In 2 Inf. 53. and 4 Inf. 81 . 1 82. Lord Coke fays, " it ought to iffue 
" out of the Court of King's Beirch in Term time, and but of Chan- 
" eery either in Term time or Vacation." AW Writs, ki fuppofition 
of Law, do iffue in the Term ; and he might mean no more, than that 
Judges could not grant them by their own proper authority, as fe- 
parate and detached from the Court, as they iflue Warrants.' 

Firft, this was no judicial determination; a mere " prolatum,"' 
vhich, as to the Court of Chancery, is very doubtful^ For na Writ 

of 
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of Habeas Corpus can be found to have ever iffued out of the Court opinion on 

^ ^ the Writ of 

of Chancery, except fome returnable in the Houfe of Lords. The Habeas cor^ 
16 Car. !• takes no notice of the Court of Chancery, which it is moft 
probable it would have done, if it had been thought that the Writ 
had iffued out of that Court in Vacation. And the 31 Car. II. feems 
to proceed upon a fuppofition, that it could not iffue out of the Court 
ofChancery, becaufethe 10th Sedlion exprefsly empowers the Court 
of Chancery to grant it, which would have been unneceffary, if it 
could have granted the Writ before ; and it only fliews, what I really 
take to be the truth of the Cafe, tlrat there was no fettled fixed Prac- 
tice, then eftablifhed, of their iffuing in Vacation ; Ixit if they could 
not, nor ever did iffue out of the Court ofChancery, it is the ftrongeft 
reafon that can be urged in fupport of the Practice of iffuing thefe 
Writs by the Judges of the Court of King's Bench, in Vacation, be- 
fore the Statute, becaufe there could not otherwife have been a per- 
fect and complete remedy at all times for the fubje6i againft im- 
prifonment, for a bailable Offence at the Common Law, and before 
the Statute of 31 Car. II. 

That A6fc proceeds upon a fuppofition of a Pra6lice of that kind 
then prevailing. To what purpofe is the Writ to be marked by the 
Statute, if the Judges, in Vacation, could iffue no AVrit of Habeas 
Corpus ad fubjicienduni, but under this Statute? That diredioa 
was to diftinguifli tliis Writ, when iffued at the fuit of a fubjed to be 
bailed, from every other Writ of this nature, which the Judges in Va-- 
cation might iffue : not meant to give a power which they did not 
exercife before, but to reduce an unfettlcd, informal, vague Pradice^ 
into a formal regular Syftem, as to the bailing for bailable Offences, ancT 
to correft the abufc of any power wliich they had in fa6t exercifed*' 

But 
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Opinion on But upon Lord Coke's own principles, fuppofe no fuch Praxftice 
i^beas Cor- ^^^n hc wTotc, jet E fubfequent PratStice, founded upon legal prin* 
ciples, and an experience of its utility, has made the Law ; " per 
varies a6ius legem experientia fecit/' Lord Coke's averment has not 
the weight it would have had, if made after 3 1 Car. II. ; according 
to his own principles, the Pradlice would have made it Law ; and as 
it appears by the Fiats between the Reftoration and the 31 Car. II; 
that three Chief Juftices, Poller, Hyde, Keyling, and four Jodges of 
the Court, Morton, Twifden, Mallet, and Wyld, granted th^ Writs 
in Vacation, and the Practice is warranted by legal principles, and 
it is admitted they were always grantable " pro Rege," (which efta- 
blifhes the Vacation right) the opinion both of Lord Hale and 
Lord Coke may be true ; and, upon Lord Coke's own principle, if 
he had written twenty years aftw the Reftoration, inftead of thirty 
years before it, he muii have been of the Opinion I now give* 

As to the 4th (a) and 5 th Queftions upon your Lord (hips Paper, vi«. 

'4th Queftion. Whether, at the Common Law, and before the 
Statute of Habeas Corpus in the 31 King Car. IL any, and which, of 
the Judges could regularly iffue a Writ of Habeas Corpus ad fubjici-^ 
endum, in time of Vacation, in all or in what Cales particularly ? 

5 th Queftion* Whether the Judges at the Comujon Law, and be-* 
fore the laid Statute, were bound to iffue fuch Writs of Habeas Cor- 
pus ad fubjiciendum, in time of Vacation, upon the demand of any 
perfon under reftraint, or might they refufe to award fuch Writ if 
they thought proper ? 



(a) At the Requeft of the Judges, the 3d Qaeftion was waived by their Lordfliips. 

Anfwer. 
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Anfwcr. I think the Chief Juftice of the Court of King's Bench, and <>?""?? <>« 

^ the Wntof 

the other Judges of that Court, did in fad; iffue them in Vacation, be- ^^ ^^^ 
fore 31 Car. II. in criminal Cafes, and might do fo on principles of 
Law ; poffibly it might be done at firft for the King only, and after- 
wards for the Subje6l ; but I do not think there was any fettled courfe 
of Prad;ice obferved in granting them before the Statute, and that 
fuch unfettled manner of Practice produced the Statute in the Cafes 
of bailable offences : and, in Cafes out of the A6t, Ufage has now 
fixed a regular courfe or manner of granting them; but I defire to be 
underftood, that the prefent Ufage of granting them muft be fup* 
ported upon fuch principles of Law, as would have fupported the 
granting them when fuch Ufage firft began. And I think they were 
not bound to grant them upon the demand of any perlba under re^ 
ftraint, at the Common Law, and before the Statute, any more than 
they are bound to grant them now upon demand. There muft have 
been fome Cafe made, before they could be bound to grant them at 
any time. 

, 6th Queftion. Whether the Judges, at the Common Law, and be* 
fore the faid Statute, were bound to make fuch Writs, fo iflued ia 
time of Vacation, returnable " immediat6 ^ and could they enforce 
obedience to fuch Writ fo iffued in time of Vacation, if the Party 
ferved therewith, fliould negled; or refufe to obey the fame^ and by 
what means ? 

Anfwer. I am of Opinion, that the Judges at the Common Law, 
and before the faid Statute, were not bound to make Writs of Habeas 
Corpus ad fubjiciendura, iffued in Vacation time, returnable " imme- 
diat6;'' becaufe I find by the Files of Fiats for thefe Writs before 
the Statute, that they wer&fometimes made returnable " immediat6,'' 

and 
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Opinion on and fometimes in Term time ; and I think the Judges cannot en- 

thcWritof ^ ^ ^ 

Habeas Cor- forcc obcdiencc to any Writs of Habeas Corpus, iffued in time of 
Vacation, (whether they iffue in Cafes within the 3 1 Car. IL or in 
Cafes out of that A&) if the Party ferved therewith, (hould negle<Sk 
or refufe to obey the fame, by any means but by Attachment for a 
Contempt, which can only iffue out of Court in Term time. 

7th Queftion. Whether, if a Judge, before the faid Statute, fliould 
have refufed to grant the faid Writ upon the demand of any perfon 
under any reftraint, had the Subject any remedy at Law, by A<9:ion 
or otherwife, againft the Judge for fuch refuikl ? 

Anfwen I think that the SubjeA had no remedy at Law, by' 
Action or otherwife, againft the Judge for fiich refufal. The deny- 
ing a Writ ftands upon the fame ground as any other breach of 
duty. 

8th Queftion. Whether, in cafe a Writ of Habeas Corpus ad fub- 
jiciendum, at the Common Law, be directed to any Perfon returnable 
" immediate,'* fuch perfon may not ftand out an Alias and Pluries 
Habeas Corpus, before due obedience thereto can be regularly en- 
forced by the courfe of the Common Law ? 

Anfwer. I am of Opinion, that in cafe a Writ of Habeas Corpus 
ad fubjiciendum, at the Common Law, be diredled to any perfon 
returnable " immediate,'' the Court, upon the Affidavit of the fervice 
of the Writ, will grant a Rule for an Attaclunent. 

By the courfe of the Common Law, he might have ftood out an 
Alias and Pluries ; but by Pra<Siice the courfe is now altered, and in 
many Cafes the Court has enforced obedience to a Writ for private 
reftraints, in the firft inftance, by Attachment, for the furtherance of 
Juftice. The method of proceeding by Alias and Pluries, is gone 

into 
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into dtfttfe> in almoft all Cafes, and tlie procefe by Attachment fubfti- gp*^^^^^ 
tutcd in its ftead; and that Practice ftands upon this legal prin- ?f^^^^ 
ciple ; — that difobeying the King's Writ is a Contempt, and equally 
a Coiktempt to difobey the firft Writ as the laft. 

9th Queftion, Whether the faid Statute of the 31 Car. II, and 
the fevesal ProvifioBs therein made for the immediate awarding and 
returning the Writ of Habeas Corpus, extend to the Cafe of any man 
compelled, againi^ his will, in time of peace, either into the Land or 
Sea Service, without any colour of legal Authority ; or to any Cafes 
of Imprifonme&t, Detainer, or Reflraint whatfoever, except Cafes of 
Commitment for criminal, or fuppofed criminal, matters ? 

Anfwer. I think they do not extend to the Cafe of a man fo com- 
pelled ; becanfe the .3ppfrqii- who compels a man againft his will, in 
time of peace, either'irittr^he Land or Sea Service, without any co*- 
lour of legal Authority, is the Criminal, and not the man impreffed. 
And I think that A6t doth not extend to any Cafes of Imprifonment, 
Detainer, or Reflraint whatfoever, except Cafes of Commitment for 
criminal, or fuppofed criminal, matters. ^ m m 

♦ * m ♦ m * * » * 

• «««♦« ««4f 

10th Queflion. Whether, in all Cafes whatfoever, the Judges are 
fo bound by the Fads fet forth in the Return to the Writ of Habeas 
Corpus, that they cannot difcharge the perfon brought up before 
th^n, although it fhould appear moft manifefl;ly to the Judges, by 
the dearefl; and moft undoubted Proof, that fuch Return is falfe in 
fad, that the perfon fo brought up is reftrained of his liberty by the 
moft unwarrantable means, and in diredt violation of Law and 
Juftice ? 

P Anfwen 



pus. 
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Opinion on Anfwcr. I am of Opinion, that in no Cafes whatfoever, the 

the Wnt of jt ' 

Habeas Cor- JuJges are fo bound by the Fads fet forth in the Return to the Writ 
of Habeas Corpus, that they cannot difcharge the perfon brought up 
before them, if it lliall moft manifeftly appear to the Judges, by 
the cleareft and moft undoubted Proof, that fuch Return is falfe in 
fadt, and that the perfon fo brought up is reftrained of his hberty 
by the moft unwarrantable means, and in dire£fc violation of Law 
and Juftice. But by the cleareft and moft undoubted Proof, I mean 
the Verdid; of a Jury, or Judgment on Demurrer, or otherwife in 
an A6lion for a falfe Return : and in cafe the Fa(9;s averred in the 
Return to a Writ of Habeas Corpus, are fufficient in point of Law 
to juftify the Reftraint, I am of Opinion, that the Court or Judge, 
before whom fuch Writ is returnable, cannot try the Fa6ts averred 
in fuch Return, by Affidavits, in any Proceeding grafted upon the 
Return to fuch Writ of Habeas Corpus. 

The cleareft and moft undoubted Proof in the Law, is the Verdi<9; 
of a Jury ; and if the Fa6ls, fet forth in a Return, are difproved by 
a Verdict, I think the Judges are not bound by thofe Fad:s in any 
Cafe whatfoever, from difcharging the perfon brought up before 
them; but as I prefume the Queftion means, "Proof by Affidavit,'* 
in order to examine the truth or falfity of a Return ; I fliall confider 
the Queftion in that view. 

To get at the bottom of it, the nature of this Writ muft firft be 
confidered : It is a Demand by the King s Supreme Court of Juftice 
to produce a perfon under Confinement, and to fignify the reafon of 
his Confinement. 

In Imprifonraent for criminal Offences, the Court can a6l upon 
it only in one of thefe three mannei-s : 

1ft. If 
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1ft. If it appears clearly that the Fad, for which the Party is ^^""^^^^^^ 
committed, is no crime; or that it is a crime, but he is committed "^t'"^""'' 
for it by a perfon who has no Jurifdidion, the Court difcharges. 

2d. If doubtful whether a crime or not, or whether the Party be 
committed by a competent Jurifdi6lion ; or it appears to be a crime, 
but a bailable one, the Court bails him. 

3d. If an Offence not bailable, and committed by a competent 
Jurifdi6lion, the Court remands or commits. 

Tlie nature and quality of the Fad with which the party is charged, 
and the Jurifdidlion which has taken cognizance of it, are to be confi- 
dered on the Return ; but the exiftence of the Fa6l, that is, whether 
fuch a Fa6i was committed, or whether there is fuch a Warrant of 
Commitment as the Gaoler has returned, is a matter which belongs 
" ad ahud examen.'' The Court fays, " tell the reafon why you confine 
him.'' The Court will determine whether it is a good or bad reafon ; 
but not whether it is a true or a falfe one. The Judges are not 
competent to this Inquiry ; it is not their Province, but the Province 
of a Jury, to determine it : " ad queftionem juris, non fa6li, Ju- 
dices refpondent.'' The Writ is not framed or adapted to litigating 
Fads : it is a funmiary fliort way of taking the Opinion of the 
Court upon a matter of Law, where the Fads are difclofcd and ad- 
mitted ; it puts the Cafe exadly in the fame fituation as if an Adion 
of falfe Impiifonment had been brought, and the Defendant had fet 
forth a feries of Fads to juftify the Imprifonraent, and the Plaintiff 
had demurred to the Plea. A Return is the fame as the Juftifica- 
tion demurred to ; but, in both Cafes, if the Fads are controverted, 
they muft go to a Jury ; and when the Return to a Habeas Corpus 
is made and filed, there is an end of the whole Proceeding, and the 

P 2 Parties 
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Sc writ?f Parties have " no day" in Court; and therefore it k impoflible that 
Habeas Cor- ^ Proceeding, by way of Trial, fliouW be grafted upon it. 

All the Ai]gunients upon the Habeas Corpus, m the feventh Volume 
of the State Trials, 123. 156. take it for granted l^t it kinipoffible 
to go out of the Return ; and Mr. Calthorp, who was Recorder of 
Ix)ndon, a very ingenious man, and argued for the Subjed;, lays it 
down, ^^ that it ought to be preci& and dire<Sb, fo as to be able to 
" judge of the Caufe, whether fufficient or not- For there may not 
" any doubt be taken to the Return, be it true or falfe ; but the 
" Court is to accept the fame as true ; and if it be falfe, the Party 
" mull take his remedy by Action upon the Cafe/^ 

Mr. Selden likewife in his Argument in the iasne Book, page 1 669 
fays, " The Keeper of the prifon returns by what Wairant he detains 
" the prifoner, and with his Return fixed to his Writ, brings the Pri-^ 
^^ foner to the bar at the time appointed : when the Return is thu& 
*' made, the Court judgeth <if the fuificiency otr infufficiency of it, 
" only out of the body of it, without having refpedl to any other 
" thing whatfoever ; that is, they fiippofe the Return to he true, 
" whatever it be ; if it be falfe, the Prifoner may have his Addon on 
^ the Cafe againft the Gaoler that brought him.'^ And it is foi[ this 
reafon the Law requires fuch exa& critical certainty in Returns, be- 
caufe the Party can have no anfwer to it upon the Return. Nothing 
can be pleaded to it. It mufl; be taken to be true, until twelve men, 
upon their oaths, have faid that it is falfe. 

To enter into a difquifition of this fort upon Affidavits, would be 

confounding the offices of Judge and Jury, and introducing a mode 

of Trial w^here no iffue is or can be joined. The Parties, in fuch a 

fumsMxy way of Trial, muA; lofe the benefit of a " viva voce" Exami- 

* nation. 
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nation, where the looks, the aianner, and deportment of the witnefe, gP"writ^ 
are extreanely material to confirm or difcredit his teftimony : it is ^^"^ ^^'* 
found by the experience of ages, that nothing does fo effectually 
explore the Truth as a crofs-examination, which iirikes fo fuddenly 
that fi<9;ion can never endure it. 

Another decifive reafon againft this mode qf Trial, is, that there 
is no conxpulfory method of forcing men to fwear Affidavits ; lb that 
if a perfon were obliged to prove the truth of his Return by Ai^^a^vit^ 
he is totally dcftitute of any means of obliging men to make Affidar 
vits to prove them. 

Another reafon is, that the Parties are entitled io no *Cofis upon 
the Return to a Habeas Corpus; and if the Court pronounoes a 
wrong Judgment upon the Fa<3;s, there is no iiietiiod of ccmteovert^ 
ing it. But in an A<9;ion for a falfe Return, Witneffes may be com^ 
pelled to appear, and muft be examined ^* viva voce." Co&s will 
follow the event of the Trial. If the Verdict is falfe, or contrary 
to Evidence, the Law hsus eflabliihed a legal method <»f controul- 
ing it. 

Writs of Mandamus ilood exa6Hy upon the lame foundation. 
They are both the King's mandatory Writs^ ifiued at the jbftance 
and for the relief of the Svibje<St. The Anfwer to them ihall be taken 
to be true, till it has uudei^one that examination which the wifdom 
of our anceftors has eftabhlhcd for the dccifion of Fai^s. AvA the 
Law gave fuch credit to Retuiyas of thefe Writs, that they wovdd jaot 
everr fuffer the Fa6ts to be denied and brought to Trial before a Jury 
in that courfe of Proceedii^. " You have aCked a Queftion ; you 
fliall take the Anfwer as it is given you : if it is infufficient in point 

of LaW) the Judges will give inftantaneous Relief; if it is falfe in 

Fa6t, 
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opiwonon Fa^l, jou have received an injury; vindicate yourfelf againft {hat 
Habeas Cor- injury by an A<9;ion, and when you have proved the Fadl to be falfe, 
you will be entitled to a complete Relief.^ 

This Rule was adhered to fo ftridlly, that even in the cafe of an- 
nual Offices in Corporations, where the Offices would expire before 
the truth or falfity of a Return to a Mandamus could be tried in an 
A<9;ion for a falfe Return, tlie Law would not fuffi^r the Return to be 
traverfed. 

In 9th Queen Anne, an Ad; of Parliament was obtained, to pennit 
the traverfing Returns to Mandamus's for fuch Offices as are within 
that A6i ; and all Offices, not within that A61, ftand as they did at 
the Common Law ; and the Fa6ls, though ever fo falfe, cannot be 
difproved but in an Action for a falfe Return, or in fome Cafes by 
€in Information. 

This is a ftrong Parliamentary Declaration of what the Law is, upon 
Returns to Writs of Mandamus, which are always confidered as (land- 
ing upon the fame foundation as Returns to Writs of Habeas Corpus. 

I have looked through the Books as carefully as I can, and fo far 
from finding an inftance of their being controverted by Affidavit, 
where a perfon has been in cuftody of an Officer under a legal Au- 
thority, there is not an inftance where the Party is let in upon the 
Record of the Return to traverfe any of the Fads contained in it ; 
but if that might have been done, yet it does not contradi6i my 
affertion, becaufe a Traverfe carries it to its proper manner of Trial, 
a Trial by Jury. 

There are two Cafes, King and Gardiner, Cro. Eliz. 8£1. Trem. 
S54. Swallow and the City of London, 1 Syd. 287. where Fads, 
confiftent with the Return, have been let in to be averred : I will 

cite 
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cite them, becaufe they fliew that even Fads, confeffing the Truth f^^^.^^f 
of the Return, and avoiding it, muft go to the Jury. J^T" ^'''" 

A BailifF going to arreft a Juftice of the Peace, he carried with him 
a hand-gun: the 33 Hen. VIII. prohibits all perfons from carrying 
fiich weapons. The Juftice fends out his fervant and apprehends 
him for carrying this hand-gun ; the Juftice convids him upon the 
Statute for the penalty, and fends him to gaol till he paid the pe- 
nalty. Gardiner brings a Habeas Corpus, and removes himfelf inta 
Court. The Return was the Warrant of Execution,, where the Fadb 
of his being a Sheriff's Officer did not appear; but the matter be- 
ing difclofcd to the Court, it was thought to be no offence, and that 
a minifter of Juftice might carry a hand-gun. How was it to be 
come at ? This was a FaA which did not contradict the Return, butr 
confeffed and avoided it j and yet the Court would not inteipofe by 
Affidavit:, they ordered a Plea to be put in, comprifing the whole 
matter, and upon the King's Coroner and Attorney confeffing the» 
Plea, the man was difcharged. But if it had been controverted, the» 
Plea put it into fuch a method, as would bring the Fa6t to that form- 
of Trial,, which the Law has eftabliflied as the beft for inveftigating' 
Truth. 

In the other Cafe^ Swallow was committed by the Court of Alder- 
men to Newgate, for refufmg to accept tlie Office of Alderman, to 
which he had been elected by the Ward where he lived;. he Avas 
brought up by Habeas Corpus; after the Return filed, it was moved, 
for him to have leave to plead to the Return, that he was an Officer, 
of the Mint, and by Charter exempt from all Offices — ^not a hint at- 
an Affidavit, and they put him to a Writ of Privilege, befides the 
Plea; and as Fads confeffed and avoided the Return, it was ad- 
mitted : . 
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S' wriw '^'^^^ • ^^^ ^^^ ^ brought the poiat to Trial by Jury ; and it was 
Habeas Cor- agreed in that Cafe, that matter, cdfttrary to the Return, could not 
be pleaded, but the Party i% put to his A&km for the foHe Return. 

It appears by Sir O. Trebya Report, February 1688, that the 
Houfe of Commons came to Ttrerrty-eight Refblutions, to be cAme4 
into the Bin of Rights. Many of them were afterwards dropped, awf 
amongft the reft, the Twenty-^th^ which was, " That the Subje^ 
« fhould have Uberty to traverfe Returns to Writs of Habeas Corpus 
** and Mandamus/' 

Ihis dotftrine is echoed through all the Books for three or four 
hundred years together. Y. B. 9 Hen. VI. fd. 44. Babington, who was 
then Chief Juftice ; " If the Caufe appear to us fufficient in itfelf, not- 
withftanding it be falfe, it is enough for us upon the Return, which 
the whole Court agreed. And if he had returned that he was his 
Villein, this fljall not make an Iffiie here, whether he be his Villein 
or not : wherefore, if you cannot prove but that the caufe is fuffi- 
cient in itfelf, he fhall be fent back again*** 1 1 Ccdce 99. Bagges s 
Cafe. 12 Coke 129. Hawkeridge's Cafe: ** that upon an infuffi- 
cient Return, the Party muft be bailed or difcharged j otherwife, if 
Return (hall be fufficient, when it is falfe."* Godbolt, 129. If the 
Return is faJfe, tlie Party cannot be delivered. 8 Co. 127. b. 

I £nd no Authority which warrants a difference between Returns^ 
when filed to Writs of Habeas Corpus in Cafes of private cuftody, 
and of public cuftody, where the Fat9:s juftifying the Imprifonment 
have been fet forth ; that is, where there has been a foil, eoinpletey 
fofheient Return. 

For as to Returns of Procefs, which are to bring Parties into Court, 
In order to have the Right tried and examined, when the Court is 

proceeding 
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pKoceeding not " legem dicere," but only " fiftere in judicio/* The gj^l^^** 
Court often proceeds in a fummary way upon fuch Retams for the »^«" cot- 
expedition of Juftice; the Court will not fee their Procefi difobeyed 
9Qd eluded by tricks and f^fities; and the Cafe of Emerton and 
Viner, which was in Hilary Term, 26 and 27 Car. II. and Eafter 
^d Trinity Terms, 27 Car. II. ieems to have proceeded upon this 
|mnciple. It is reported in 3 Keb. 434. 447* 470. and 504. 2 Ler«. 
\^S. Freeman, 989* 401. 522. 

I will ftate the Cafe particularly, as it a{^)ears upon the Records 
In Hilary Term, 26 and 27 Car. II. a Habeas Corpus ifiued to Sii^ 
Robert Viner, Lord Mayer of London, for the body of Bridget, thtf 
only daughter and heir of Sir Thomas Hyde. (Note, Sir Robert 
Viner had married Lady Hyde, the mother of Bridget, who was then 
dead.) In the fame Hilary Term, an *^ alias" Habeas Corpus iflued 
under the penalty of £. 40. ; and afterwards in the fame Term, a 
" pluries'' Habeas Corpus iffiied under the penalty of £. 500. 

Sir Robert Viner to the " pluries^' returned, that Bridget, the only 
daughter and heir of Sir Thomas Hyde^ Knight, mentioned in thd 
Writ, at the time of the receipt of the aforefaid Writ, or ever afterw 
wards to that time, was not in his cuflody, as by tke &i(i Writ is 
fuppofed ; and for that reafon he could not have the faid Bridget be^ 
fore the King at the day and place mentioned in Uie Writ, as by the 
ikid Writ he was commanded. 

A Rule was then made that the Retum ihould be filed, and Coun* 
fel be heard thereupon the next day. Upon that next day, the day^ 
after was given to Sir Robert Viner's Counfel to fpeak to tlie Return^ 
and upon that next day, which was Saturday, this Rule was made^ 
^ Upon the undertaking of Mr. Jefierys, as Counfel for iSii* Rob^W 

Q Viner, 
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Opinion on Vincr, upoh the Writ of Habeas Corpus for the body of Bridget 
Habeaicor. Hyde, that the faid Robert Viner ihould bring the faid Bridget inta 
Court on Wednefday next, it is Ordered, that no Procefe in the mean 
time (hould be made out thereupon againft the faid Sir Robert 
Viner/' 

Upon the Wednefday, the following Entry was made : " Bridget 
the only daughter and heir of Sir Thomas Hyde, Knight, being 
brought here into Court, in the cuftody of Sir Robert Viner, Knight, 
denied to remain in the cuftody of the faid Sir Robert Viner." Upon 
the Friday afterwards, which was either the laft day of the Term, or 
very, near the laft day of the Term, the following Rule appears to have 
been made: " It is Ordered, that Sir Robert Viner, before the end of 
next week, fliall bind himfelf before the Juftices of this Court, or one 
of them, in a Recognizance of ^. 40»000. upon condition that the &id^ 
Sir Robert Viner, before the end of the next week, between the en- 
tering into that Recognizance, and one month next after Eafter then 
next enfuing, ihould not, dire6ily or indiredlly, caufe or procure, or 
knowingly confent, that the faid Bridget, then being in the houfe of 
the faid Sir Robert Viner, ftiould be married or contnwfted in mar- 
riage with or to any perfon whatfoever, or ihould be folicited in 
order to marry with any perfon whatfoever, or ihould be delivered 
into the hands or cuftody of any perfon whatfoever, out of the cuf* 
-tody of the faid Sir Robert Viner; and if the faid Sir Robert Viner 
fiiall not enter into fuch Recognizance before the end of the next 
week, then let a Writ of Attachment iiTue againft him for a Con- 
tempt : and it is iurther Ordered, that the faid Sir Robert Viner- 
ihall permit Lady Achefon, the godmother, and the uncles and 
aunts of the faid Bridget, and the fons and daughters of the 
5 faid 
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faid uncles and aunts (except John Emerton, one of her coufins) gP^^^^^J*. 
to have accefs to her, in order only to vifit her, every Monday, ^^^^^^' 
Wednefday, and Friday, in every week, between the time of enter- 
ing into the faid Recognizance and one month next after Eafter, 
between the hours of four and feven in the afternoon: and it is 
further Ordered," by the confent of Counfel on both fides, " that the 
.feveral Affidavits now delivered here into Court, of and concerning 
the faid Bridget, fliould be filed here in Court upon Record/' No 
Affidavits are mentioned or taken notice of in any of the fubfequent 
Rules. 

Thefe are all the Rules which appear to have been made in Hilary 
Term ; but Emerton brought an Ejed:ment in that Hilary Term, 
,upon the Demife of hinlfelf and Bridget his Wife, for a mefluage 
and fome lands in North Mymms, in the County of Hertford, in 
order to efiablifh his marriage, and that Ejedlment appears by the 
Record to have been tried upon Tuefday next after five weeks from 
the Feafl; of Eafter; and after this Trial at Bar, by which Mr. 
Emerton eftablifhed his marriage with Bridget Hyde, and upon the 
very fame day of the Trial, a Habeas Corpus ilTued to Sir Robert 
Viner, tefl;ed 1 1th May, to bring up the body of Bridget, the Wife 
of John Emerton, lately called Bridget Hyde, the only daughter 
and heir of Sir Thomas Hyde, returnable on Friday next after the 
Morrow of the Afcenfion ; then an "alias" iffued, tefted 1 4th of May, 
and then a " pluries'' iffued, tefted 1 5 th May ; and to all thefe Writs of 
Habeas Corpus Sir Robert Viner made the fame Return, which was, 
" that Bridget, the wife of John Emerton, lately called Bridget Hyde, 
the only daughter and heir of Sir Thomas Hyde, in the faid Writ 
mentioned, at the time of the receipt of the aforefaid Writ, or of any 

Q « other 
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Opinion on . othcF Writ of the King to him dired:ed, or ever afterward to this 
H^beaTcor- time, WES not, nor yet is, in his cuftody, as by the faid Writ is fup- 
pofed, and for that reafon he could not have the faid Bridget at the 
day and place mentioned in the faid Writ, as by the faid Writ he 
was commanded/' And upon the fame day that thefe Writs were 
returned, it was Ordered, that the Returns (hould be filed ; and it 
does not appear that there were any other Proceedings on thofe Re- 
turns in that Term. 

But in the beginning of Trinity Term,' there appears to have been 
a Rule made in the following words : " It is Ordered, that unlefs 
Sir Robert Viner Ihall immediately permit William Emerton and 
Owen Davies to fee Bridget, the wife of John Emerton, the fon of 
the faid William Emerton, or (hall give notice to the faid William 
Emerton and Owen Davies, where the faid Bridget now is, that the 
iaid Robert Viner fliould attend the Court to-morrow;" and the next 
day, which was Saturday, a Rule was made, *^ that the faid Sir Robert 
Viner do attaid the Court on Tuefday next without any further 
Notice/' But upon the Monday a Rule was made, whereby " it wa» 
Ordered, that the faid Sir Robert Viner fliould attend tlie Court on 
Wednefday next peremptorily." 

Upon the Thurfday afterwards, " it was Ordered, that Sir Robert 
Viner fliould attend the Court the next day, and that Mr. Francis 
Woodward, one of the Officers of the Court, fliould give him Notice of 
the Order.** Upon that next day, which was Friday, a Rule was made» 
•* that Sir Robert Viner fliould attend the Court upon the day after, 
to infomr the Court where Bridget Emerton, wife of John Emerton^ 
then was; otherwife a Tipftafl* fliould take him up and bring him into 
Court; and it was Ordered, that Mr, Barrington fliould attend the 

Court 



pus. 
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Court the fkme day." Upon the Wednefday aifterward a Rule was JJj^S^.^^^ 
made, " that the Marihal (hould take up Sir Robert Viner upon the Habea.cor. 
80th day of 0<9x)ber then next enfuing (the day after Lord Mayor's 
day, when he would have been out of Office) or as foon afterwards 
as he could take him, and bring him into Court." Early in Michael- 
mas Term, to wit on Wednefday after one month of St. Michael, a 
Rule was made, " that the Marihal fliould take up Sir Robert Viner 
on the 1 3th November then next enfuing, or fo foon afterward as he 
could take him ; and that Mr. Emerton and his wife^ and the other 
relations of the faid Bridget, Ihould, in the mean time, have free 
acceis to her at all convenient times." 

By thefe Proceedings it appears^ that the Court was proceeding 
againft him for a Contempt in difobeying the Writ; and as Sir Ro- 
bert Viner had returned, that the faid Bridget was not in his poi^ 
feffion at the receipt of any Writ, which was difproved by the Record, 
of their own Court (for the Rules I have ftated (hew Ihe was in his 
pofleffion) the Fa6l;, averred by the Return upon the Record, was falfi^ 
fied by Evidence of equal .dignity, viz. the Records of the Courts 
grafted upon Sir Robert Viner's own a6ls and admiffions. 

In the next place, it does not appear by any A&s of the Court, 
that any AflSdavits were read ; for though the laft Rule of Court in 
Hilary Term mentions, that the feveral Affidavits delivered into 
Court concerning the faid Bridget Emerton, fhould be filed ; yet it 
does not appear from the Records that they were ever read ; and it 
is obfervable, that they were filed by confent of both Parties ; and 
if any Affidavits were read, it could only be the Affidavits mentioned in 
that Rule ; becaufe no notice is taken of any Affidavit in the fubfequent 
Rules, and confequently none could have been read to contradi<a the 

Return^ 
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S^' wrft rf ^**"™ *° t**® Second Habeas Corpus, becaufe they were made two 

ifabea.cor. months bcfoie the fecond Habeas Corpus iffued. 

But fuppofe tliere had been no fuch Proceedings upon the Record, 
and Affidavits had been read to fliew that Bridget was in the cuftody 
of Sir Robert Viner, it would not encounter the dodrine I lay 
down ; for it was not a Return, averring Fa6b juftifying the caufe of 
Imprifonment, but only an excufe for not obeying the Writ; and if 
it be falfe, the Court proceeds for a Contempt in a fummary way in 
this Cafe as they would in all others. In Godbolt, 219. Smith, one 
of the Officers of the Court of Admiralty, was conunitted by the 
Court of Common Pleas to the prifon of the Fleet, becaufe he had 
made Return of. a Writ, contrary to what he had faid in the fame 
Court the day before. And to bring it home to my point, I would 
fiippofe there had been no Verdi<a, evidencing the marriage of 
Bridget with Emerton, and that Sir Robert Viner had returned, that 
Bridget was not the wife of Emerton, but his own wife : in cafe there 
had been no legal difabiUty, would the Court, upon Affidavits, have 
tried the Fad of that marriage ? — ^If it were a Cafe of that nature, it 
had been in point — I apprehend clearly they could not, without 
ufurping a Power which the Law has not given them. 

And it is further obfervable in that Cafe, that there never was any 
Rule made upon Sir Robert Viner to produce her. The compulfory 
Rule was, that unle& he (hould permit William Emerton and Owen 
Davies to fee her, or give them Notice where flie was, he ihould 
attend the Court. 

The next compulfory Rule is, " that he (liould attend to inform the 
Court where ihe was, or otherwife that a Tipftaff fliould take him up 
^nd bring him into Court;" and the two fubfequent Rules, for the 

Marlhal 
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Marflial to take him up, and to bring him into Court, were in con- J^^'^jJ^^^^^ 
fequence of his non-attendance. ^J^ ^^ 

If they had confidered the Return as duly &I(ified by Affidavit, 
and had proceeded upon that principle, they would have iffiied an 
Attachment for the Contempt in the firft infiance, as they had or- 
dered in Hilary Term upon the infufficiency of the firft Writ And 
as Sir Robert Viner was indidlable for making a falfe Return, the 
Affidavits might be properly read, as a foundation for the apprehend* 
ing him; and the rather, becauie the marriage was eftablifhed, and 
the Court faw he was guilty of a great 0£fence in fecreting and with*^ 
holding a wife from her hufband. 

Affidavits may be read to collateral purpoies ; as in ordef to bail,, 
or adjuft the fum for which Bail is to be given ; and in the Cafes of 
madmen, when they have been brought up without any formal Re^ 
turn at all, or only a Return^ " that I have the body ready accord-- 
ing to the command of the Writ.** 2^ AC PI. 56. Battery and falfe- 
Imprifonment : Defendant fays Plaintiff was in a rage, and did great 
mifchief, whereupon the Defendant and his other relations took him 
and bound him^ and put him into a houfe^t and chaftifed and beat 
him with a ftick or rod. 

As there was no Return of a Fa£fc juftifying the caufe of Imprifon* 
ment, the Judges were at Uberty to look into it, and read Affidavits,, 
to direct them what to do upon it. For as the Fads do not appear 
upon every Return, the Court, or Judge, can be enabled only from 
Affidavits to know whether they ihould interpofe or not ; — if fatisfied 
the Party was mad j though under no legal cuftody — they would not 
interpofe. If doubtful, — they would direct an application for a Com- 
miffioo, or put it into fome way of Inquiry ; if quite fatisfied it was a 
fcene of oppreffion> — they would fet the Party at Uberty. 
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Sc%t''"f ^^ i^ Cafes of Wives, Children, and Wards— all the Court, or 
mbca$ Cor. jydge^ does, is to fee that the Party is under no illegaJ Reftraint 
^^^^^^^'^ The Law fo laid down, 1 Str. 445. 2 Str. 982. The King and 
Smith. 

In the Cafe of the King and Smith, Habeas Corpus was brought 
by the father againft an aunt, for a child near fourteen ; the Return 
"WBs only " ready in Court/' She made an Affidavit that the uncle 
had devifed an eftate to Truftees, upon Truft to pay her a yearly fum- 
for the child's maintenance, and dire<^ed the money fhould be paid 
only to her; that the child had lived with her firom its birth ; that 
it was the uncle's defire it might fo continue, the father being a very 
extravagant perfon. 

fiidwkkc "^^ ^^^ ^^' ^^^ ^^^ ^^^ prefided in the Court,, faid, « the De- 
** tention being undefended, we muft fet the child at liberty : we can 
** take no notice o( the Juftification in the Affidavit ; we can deter- 
** mine no&ing about the poflfeffion of the child : all the Court can 
^ do is to fee that perfons are not unlawfully confined." 

In all thefe Cafes, the Parties have opportunities of afferting their 
Title at Law, and may have the benefit of a Writ of Error. If we 
Aiould take upon us thefuramary determination of this Queftion, it 
would debar the Parties of their Writ of Error, and fuch other pri- 
vilege as the Law has given. 

The Remedies, which the Law has provided in diffisrent Cafes, 
Kliould not be confounded. If there are any Cafes where Fad;s have 
-been entered into by Affidavit, upon Habeas Corpus, yet unlefs there 
have been Returns to fuch Writs filed, and thofe Returns have let 
Ibrth a fufficient Caufe of the Imprifonment, and Affidavits have been 
read to contradid that Caufe in point of fa6l, fuch Cafes will not 
encounter the pofition I am now advancing. 

A diffi^rence 
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A diflference is made between the Cafe of an Officer and a mere g^^^^f 

- —J Habeas Cox^ 

private perfon — ^a difference in favour of interpoung upon the Ketum put, 
of an Officer, rather than of a private perfon, becaufe an Officer is 
a minifter of Juftice, and more under the controul of the Court than 
a mere ftranger. If faid to be a wrong-doer — that is begging the 
queflion ; for it depends upon the truth or falfity of the Return, whe- 
ther he is a wrong-doer • 

If a lawful Caufe of Reftraint is not returned, the Party will be dif- 
charged for the infufficiency of it; but the Fa^ts, evidencing the le^ 
gality, muft not be prefumed to be felffe, in order to warraat an 
Examination whether they be falfe or not. 

But fuppofe there was a diftindtion between Cuftody by a publid 
Officer, and a private perfon ading without any authority whatfo^ 
lever ; yet, in regard to j^e^ed men, they are in the Cuftody of public 
Officers, adding under an authority given by A& of Parliament ; they 
are under a neceffity of receiving them ; they take them as perfont 
within the defcription of the Ad;; and if they return them to be 
(b, they have a right to have that Fad tried by a Jury as weQ 
as any other Pepfon. But it is not the privilege of an Officer, but 
of an Englifliman, to have a Fad, juftifying his condud, and which 
be has averred upon Record, tried by a Jury. 

It is faid, that it is a very hard cafe, and that a man may be fent 
to the Weft Indies before the falfity of the Return is proved in an 
Adion. — If there be any particular hardftiip, the Ad which produces 
the Cafe, tauft provide for it. 

Judges will conftrue the Law as liberally as poffible in favour of 
liberty, btit they cannot make Laws ; they ard only to expound 

R them; 
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^ aarticuJar Cafes niuft yield to the Law, and not the Law to 

^^""^-^ ^l^l^ere is no difference between Fa6b in a Return, and any other 

ra<5is averred upon Record. 

g^ppofe an A6lion brought upon a Bond for any given fum of 

ney, and the Party is arrefted upon it, and he pleads that he never 

executed the Bond ; fuppofe he could fliew by Affidavits ever fo 

clearly, that he did not execute the Bond, or, by a copy of the Re- 

gifter, that he was not born when it is dated. The Court could not 

intqrpofe ; why ? Becaufe the Law fays, the Fad; muft be tried by a 

Jury : the Judges have no more Cognizance or Power to try it thaa 

if they were not Judges* 

- If they were to do it where there was the cleareft and moft undoubt- 
ed Proof, they inuft do it in every Cafe : for the degree of Proof 
cannoft alter or vary the mode of Trial, and tranflate the examination 
pf the Fad from the Jury to the Judge* 

If a man is arrefted and in Cuftody, in a Civil A6lion, upon an 
Affidavit made by the Plaintiflf of the Debt, the Court will not, even 
for the purpofe of difchiarging him out of Cuftody, enter into any exa^ 
roination of the reality of the Debt,^ though there is the moft clear 
and undoubted Proof laid before the Court of the falfity of the De^ 
mand ; it muft be tried by a Jury. The Court cannot look at it. 
! We muft adminifter juftice, not as we wifh the Law to be^ but as 

^ it is* 

j Laws are framed upon principles of generah utility, and adapteil 

I to fuch Cafes as moft frequently happen. Judges cannot fet up natural 

1 leafon againft the reafon of the Law-^cannot difpenfe with the Law^ 

for 
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Tot the fake of a particular Cafe, arifing upon bu Ad which will ex- opWon oa 

, * the ^V^t of 

pire with the Seffion, and perhaps may never be enatSted again; and hjJ>«« cor. 
in a Cafe, where the hardfliip may be prevented by making a Rule 
upon all the Parties concerned in fupporting the right to the Re- 
cruit, that he ftiall not be carried away till the merits are tried in au 
Action; or by letting him out, on Security to return, if the merits are 
egainft him : and if the Cafe was ever fo remedilefe, I think we 
are not warranted to impeacli, by Affidavits, the truth of -the'Returti 
of an Officer, acting under an Ad; of Parliament, which the Law fay* 
ought to be impeached by a VerdicS;. 

But the Cafe is not a remedilefs one : by the Conmibn Law, the 
Writ of " Homine replegiando'' will clearly relieve him. That Writ^ 
which is obtained out of the Court of Chancery upon an Affidavit, 
goes to the Sheriflf, and commands him to replevy the man. If h# 
cannot replevy him, he returns it, and a Procefe goes out inftantly to 
feize the Body of the perfon who is fuppofed to liavehim in cuftody, 
and he is imprifoned himfelf till he produces the Body. Fitzherbert, 
Nat Bre. 67. h. (edition 161 6.) 5 Hen. 7. 3- 

If a perfon is feized by virtue of the firft Wnt^ and the Party, who 
has him in Cufk>dy, claims any right to the Detention of him, ftill 
he is to be delivered, upon giving Security for his Appearance, and 
to try the right in a Court of Juftice ; and if the poiilt is deter- 
mined againil him, to deUver himfelf up to the perfon in whofe Cus- 
tody he was : fo that, by this Writ, the Party may be inftantly fet at 
liberty, without violatii^g any Rule of Law whatfoever ; and where 
a perfon is in adual Cuftody, the Sheriff will be fure to find him and 
deliver him ; and it is a more fure and certain Remedy in that Cafe, 
than where a man is imprifoned by a mere private perfon, and may 
be Ihifted about fo fecretly, tliat the Sheriff cannot find him. 

R2 Tliere 
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S*writ^f There is another method by which a man imprefied may get at IMS' 
jabcat Cor- liberty, laying the Gaoler and the Return quite out of the Cafe: and 
that is, by appealing to that fummary Jurifdidtion, which the Court 
of King's Bench exercifes over all inferior JurifdiiS^ions^ Powers, and 
Authorities whatfoever. 

The Authority given to the Commiffioners, being a particular, fpe*^- 
eial Authority, if it is abufed, they are anfwerable to the Court for 
it ; and the Court will relieve the Party oppreffed by it in a fummary 
way, by Affidavits. But in that Cafe, the Complaint is founded on 
Affidavits, and therefore muft be anfwered by Affidavits; wid the 
Fa6l is tried, between the perfons who did the wrong, and the per- 
son who fuflained it. 

The Grown, being intereftcd in the Recruit, is likewife heaxxl 
•* pro intereffe.*' The Gaoler is no Party to that Complaint or In-» 
quiry ; and as to him, the Fa6ti which he has averred upon Record, 
fiands unimpeached ; and if it is falfe, he muft and can only be an- 
fwerable for it in an Adlion : and by this mode of Proceeding, the 
Party acquires fuch a Difcharge as will completely work a manumii^ 
lion of him from his condition of a Soldier. 

For if a Gaoler fliould let a man go, or return only that he had his- 
Body ready, without (hewing any Caufe of his Imprifonment, or 
ftiould make an infufficient Return, or a faMe Return ; no man can 
fay that an Ad of the Gaoler can affcA the right which the Public 
have in the Recruit. That muft and can only bie determined be- 
tween the Commiffioners and the Crown on the one fide, and the 
Party imprifdned on the other. 

The diftindion, between a Proceeding by Habeas Corpus and 

upon Motion, I take to be this: In a Proceeding by Motion, the 

Court goes upon Affidavits; and it may tak^ its rife collaterally, 

I various 
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yarious ways, out of difputes which come before the Court upon Re- ^p^^?^^" 

Habc 

pus. 



COTd. For inftance, the Return to a Habeas Corpus cannot be tried "'^'^ ^^* 



art and fet afide by Affidavits ; but the Court may take the matter up 

Q(i " diverfo intuitu/' in order to grant an Information againfl a man 

who has feized another by outrage and violence, and detains him 
^ without any colour of Authority ; or perhaps to proceed againft fuch 

or perfon by way of Information for a falfe Return, which Hale feys is 

[J an indi<9able Ofience; or in order to commit him for an outrageous 

,11 breach of the Peace. 

^ Suppofe Habeas Corpus for a Maid taken away, according to the 

r. Statute of Philip and Mary, or of S Henry VII. ; — by the one, a great 

Mifdemeanor, — by the other a Felony ; and the Party returns that he 
\ is married, that (he is his wife. The Fa6l, or validity of the marriage, 

camaot be controverted upon the Return ; but upon Affidavits the 
Court might commit him for a Mifiiemeanor in one Cafe, and for a 
Felony in the other. And in Cafes where the Court has a Difcretion 
ts to bailing, the Court might put fiich terms upon him as would 
force the imikiediate Relief of the perfon imprifoned and agreeable 
to thefe principles, is the Kmg and White, Trin. 1745, where the 
Court would not difcharge the imprefied raan^T. Reynolds, upon 
the Affidavits «mtradi6ting the Return ; but being brought up on a 
Monday, and the Writ and Return,, which was fufl and fufficient, 
being filed, the Court ordered him to be brought up again on Wed-^ 
nefiday ; and upon reading the feveral Affidavits of Reynolds and 
others on his behalf, made a Rule upon the Oomraiffionws and the 
Mafter, to ftiew Caufe the next day, why he fliould not be difcharged 
out of the cuftody of the fiiid Richard White. The Ruie was as fol- 
lows: 

Monday, 
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thc'wrk'i Monday, ift July 1745. "The Defendant being brought here into 
Hateiscor. CouFt, in cuftody of Richard White, Efquire, Major of the Tower 
of London, by virtue of His Majefty's Writ of Habeas Corpus, It is 
Ordered, by confent of Counfel on both fides, that the name Thomas 
White, mentioned in the faid Writ, be made Richard White : And 
it is further Ordered, That the faid Writ and Returns thereto be filed, 
and that the faid Richard V/hite bring into this Court the body of 
the faid Defendant Thomas Reynolds on Wednefday next; and 
upon reading the feveraJ Affidavits of Thomas Kell and others, 
George Stewart and others, Thomas Reynolds and John Mangaar, 
It is further Ordered, that Thomas Bedwell, Francis Bedwell, Charles 
Scriven, John Weft, and John Robinfon (Qoramiffioners under the 
Ad) do tor-woiyow fhpw Caufe why the faid Defendant ihoiild not 
be difcharged out of the euftody of the faid Richard White, upoa 
Notice of this Rule to be given to them refpedively in the mean 

There is a decifive mark upon this Rule, which Ihews the Court 
induftrioufly avoided twifi:ing the Complaint agaihft the Commit* 
fioners with the Return; becaufe they ordered the Rule on the Com- 
miffioners to comq on at a different day : whereas, if the Affidavits 
had been levelled and pointed at the Return, the Court would have 
dire6led them to have come on together ; and it is extremely ma- 
terial, that Major White is not fo much as a Party to that part of the 
Rule which is upon the Commiffioners ; the Court confidered the 
Return with regard to him as facred, and not to be litigated by Affi- 
davits againft himu 

If the Court had meant to have impeached the truth of the Return 
by Affidavits, as between Reynolds the man impreffed, and White 

the 
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the Gaoler, they would have certamly given White an opportunity of ^^^^ '"l 
fupporting the truth of his Return by Affidavits. 

Wednefday. Sir John Strange for Major White, (aid, the Quef- 
tion was of great confequence to the Uberty of the Subject on the 
one hand, and to the fervice of the Public on the other, and that 
there had not been time for him to be fufficiently prepared : he pro- 
pofed therefore, without prejudice to the Queflion, to admit him to 
Bail. The Rule upon the Commiffioners was difcharged; and it 

appears that the Defendant'^ Recognizance was afterwards diA 
charged. 

I have fearched for Writs of Habeas Corpus and Returns to thenr, 
in Queen Anne's time. There are many; eight of the perfons are re- 
manded, feven are difcharged ; as to fome, it does not appear what 
was done. And in every Cafe where the Party was remanded, the Re- 
turn appears to be good upon the face of it; where difcharged, in- 
lufficient upon the face of it. 

I dire<Si;ed a fearch to be made for Affidavits, or for any RuIeiS 
that might have been made upon the difcharge or remanding of the 
Parties. The Affidavits were ftolen many years ago out of the Of- 
fice; and there are no Rules to be found in the Rule-Book except 
one, in Bolton's Cafe, which I will mention by and by, and fubmit 
to your Lordlhips, as the moft decifive Inflance which can be pro- 
duced, that the Return was iacredi and could not be touched but by 
confent. 

As no more light could be got from that Inquiry, I then examined the 
Returns where the Parties were remanded and where they were dif- 
charged ; and if I/;ould have found two Returns in the fame words, one 
where the perfon was remanded, and another where he was difcharged, 

it 
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SS' Writ rf ^^ would have afforded a very ftrong reafon to have believed that foine 
Habeas Cor- extrinfic Collateral Evidence had been received, which had produced a 
Remand in the CHie Cafe, and a Diicharge in the other; but as all 
the Returns where the Parties were remanded are fufficient, and all the 
Pifcharges are in Cafes where the Returns are infufficient, it demonr 
ilrates moft clearly to my fatisfa6lion, that the Court proceeded only 
upon the fufficiency or infufficiency of the Return, on the face of it 
There is one Return of an enlifled Soldier, Alexander James, com- 
mitted by the Captain to the Savoy, plainly infuf&dent The Cap- 
tain is notilated to have had any Authority to commit, and no offence 
is ftated for which the Soldier was committed; he is not fo much 
as faid to be a Captain of the regiment in which he was enlifled. 

The Cafe of Bolton is in Hil. 3d. of Queen Anne. A Rule (a) was 
made by confent to refer it to Arbitrators, to determine whether he 
was fuch a perfon as was within the defcription of the A6U If the 
Oourt could have difcharged upon reading Affidavits, why put it into 
imy other mode of Enquiry ? They faw it could be done only by A6Uon 

for 



(a) Die Merc. 8cc. S. Hill. Anno 3* Anns Reginse. Nicolaus Bolton dudhis fuit iterum 
hie in Curia fupra Breve de .Habeas Corpus ad fubjiciendum^i &c. fub cuftodia Jer. 
Ttfahone generofi; Et Ordinatum eft, *'ex aflenfu ambaruni partium/' quod referetur 
Arbitrio & finali detc^^minatione Wilhehni Harvey, armigeri, Carew Harvey alias Mild- 
may, armigeri, & ThomaB Dawtry, armigeri, tribus Jufticiariis Pacia Com. Effex conjunA, 
cum Johanne Green, Servient, ad Legem, Johanne Wroth, arm. & Wilhelmo Stane, 
arm. tribus aliis Jufticiariis Pacis Comitat. prediA. Utrum prediA. J<}ich. Boltcm, fit 
talis perfona, qualis per A6bim Parliamenti, intitulat. '^ An Aft for raifing Recruits for 
^ the Land Service,'* &c. fecundum formam A<ili prsedift. intenf. eft retineri, Anglice, 
'* iobe entertained" in fervitio Dominse Keginee; quodqne dictus Jeremicis Mahone 
Sucat predidhim Nich. Bolton, perfonaliter coram Juftic. prcdia. ad tem; as et locum 
•ppunduat. pro affemblatione Juftic. illorum: et fi appareat Juftic. predict, velmajort 
parti eorum fupra examinationem quod predift. N. Bolton, fit talis perfona ut prelertur, 
tuncpredia. If. Bolton reiiiittatur cuftodi© predift. J. Mahone, aliter exoneretur • 
tofiodia per Jufticiarios prediftos. 
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for a falfe Return; but upon Confent, they might have direded an JJf !jj^^'j^''^^ 
Iffue to try, or fixed upon Referees, Avho are a Jury of the Party's ^^'"* ^®r- 
own choofing, to try whether he was within the A61 or not : it is 
nothing more than if the Parties, upon a Return to a Mandamus, 
fliould agree to refer the Fad; to Referees, inftead of going to Trial 
by a Jury : it is fo far from proving, that the Court could try the 
quellion by Affidavits, it proves that they could not; and that infe- 
rence is ftrengthened by feeing no traces of fuch an examination. 
There is no mention of it in any books of that time; and it is not 
to be conceived that it fliould by accident have happened, that all 
the men, remanded upon good Returns, had no Evidence, and that 
all the perfons difcharged, had. 

I am clearly of Opinion that Judges are not bound down by any 
Fa6is fet forth on a Return, if difproyed by a Verdid; but that the 
Court can look at no other Proof, as to any Fa^ts averred on a Re- 
turn, admitting and juftifying the Iniprifonment. 

The other Judges delivered their Opinions " feriatim*' on the 
fame Queftions, the 25th, 26thj and 30th May 1758; and on the 
2d June, 

It was ORDERED, That the Bill, intituled, « An Ad for giving 
" a more fpeedy Remedy to the Subjed; upon the Writ of Habeas 
« Corpus,*' be 

REJECTED C(^J. 



(a) Lords Journals^ 29th Vol. p. 353. 
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ALLEN EVANS, Efquire, . - , • ^ 

AGAINST Hn ErRORw. 

Sir THOMAS HARRISON, Knight^ CbainberUin of London,. J. 



COMMISSION OF ERRORS: 

In the COURT of SAINT MARTIN-LE-GRAND. 

Sir Thomas Parker, Knigh^ 

Sir Michael Foster, Knight, 

The Honourable Henry Bathurst, and 

Sir John Eardley Wilmot, Knight, 

Judges appointed by a Special Commiflion of Errors, to infpe<9^ 
the Judgment of the SheriiTs Courts and the Affirmance thereof 
in the Court of Huftings, at the Guildhall of the City of 
London ; and if there ihould be any Error therein, to coiTedl the^ 
fame. 



Sir J'OHN Eardlxy Wilmot. 
jth July 1762, This, Caufe comes before this Court, by a Writ of Etror brought 

E?ani,againft , ^ 

Harrifon. by the Defendant in the original, A6iion, to reverie a Judgment ia 
the Court of Huftings, affirming a Judgment given in the Sheriff's. 
Court againft him, for the Sum of Six Hundred Pounds,^ fuppofed to 

have 
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We been forfeited by him, for the breach of a Bye-Law made by g^j'Jf^* 
ikte City of London. 

And the Declaration ftates, that the City of London is and immcr 
fnorially hath been an ancient City and County of itfelf, and that 
the County of Middlefex immemorially hath been and is an ancient 
County. 

That the citizens of the faid City are, and immemorially have been, 
a Body Corporate under different names ; but now are, and at the 
time of. making the Bye-Law afterwards mentioned, were incorpo- 
rated by the name of the Mayor and Commonalty and Citizens of 
the City of London* 

. That the Sheriffalties of the City of London and County of Mid* 
dlefex are and immemorially have been ancient Offices, and that 
within the City of London, there now are and immemorially have been 
two Sheriffs of the City of London, annually elecSted, chofen, and 
appointed, which faid two Sheriffs jointly are and conftitute, and for 
three hundred years and more before the making the Bye-Law after- 
wards mentioned, were and conftituted one Sheriff of the County of 
Middlefex, and have as well exercifed the Office of Sheriffs of the 
City of London, as the Office of Sheriff of the County of Middlefex. 

That by a Bye-Law made in the Common Council of the City, 
the 7th April, 21 George II. it was Ordained, that the right of elect- 
ing to the Office of Sheriffalty fhould be vetted in the Liverymen of 
the feveral Companies of the City, to be affembled at the Common 
Hall of the City, held in Guildhall, and that the general day of Elec- 
tion Ihould be the 24th day of June; and if any petfon or perfons 
eled;ed fhould refufe to conform to the Bye-Law, or die, or be re- 
moved, or there fhould be caufe upon any other occafion to proceed 

S a ta 
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H^Jrifon^**^* to a new EIed;ion, then it fhould be lawful for the Liverymen to 
proceed to fuch new Eled;ion, at fuch day and time as fhould be 
appointed by the Court of the Lord Mayor and Aldermen. And it 
was Ordained, that every perfon eledled, either upon the general 
EIe6tion day, or between the general Eledtion day, and the SSd day 
of September following, when there lliould be no a6lual vacancy in 
the Office, (hould take the fame upon him on the Vigil of Saint Mi- 
chael the Archangel next following his Ele^fcion, and hold the fame 
for one whole year from thence next enfuing. 

And it was thereby further Ordained, that from thenceforth it 
ftiould be lawful for the Lord Mayor, between the 1 4th day of April 
and the 1 4th day of June in every year, to nominate in the Court 
of the Lord Mayor and Aldermen, one or more fit and able perfon 
or perfons, not exceeding nine, being free of the City, to be put in 
Nomination for the Office of Sheriffalty, to the Liverymen to be 
affembled for the Election; and the perfon or perfons, fo nominated 
by the Lord Mayor, fhould be put in Nomination to the Liverymen 
until they fliould be eleded or difcharged from fuch Nomination; 
and if any perfon fo nominated by the Lord Mayor Ihould, within 
fix days after notice thereof, pay to the Chamberlain of the City 
X- 400. and twenty Marks, for the maintenance of the Minifters of the 
feveral prifons within the City, then fuch perfon fliould be difcharged 
from fuch Nomination, and from Serving the Office of Sherifialty, 
unlefs he fhould afterwards take upon him the Office of an Alder- 
man; and no freeman of the City, nominated or eledled to the faid 
Offices, was to be difcharged from fuch Elediion or Nomination for 
infufficiency of wealth, unlefs he ftiould take his corporal Oath 
before the Court of the Lord Mayor and Aldermen, that he was not 
» of 
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of the value of fifteen tTioufand pounds, and unlefs fix other freemen, J^rifoT^ 
to be approved of by the Court, (hould, upon their Oaths, atteft their ^ - ' 
belief of the truth of what he fwore. | 

And it was thereby further Ordained, that every perfon eleded to | 

the faid Offices, either upon the general Eledion day, or between | 

that day and the fourteenth of September, when there fliould be no 
aftual vacancy in the Office, fliould perfonally appear before the 
Court of the Lord Mayor and Aldermen, at the firfl; Court after 
notice of his Ele<^ion, and fliould then and there become bound to 
the Chamberlain of the City; by his Bond in the fum of jCi»O00. 
conditioned for his aj^aring on the Vigil of St. Michael the Arch- 
angel, then next foHoM'ing, between twelve and three, at Guildhall,, 
where the Court of Huftings is holden, and then and there taking 
the Oath of Office, ufually taken by the Sheriflfe of the City and 
County of Middiefex, upon pain that every perfon that fliould not j 

appear and become bound as hereinbefore is mentioned, fliould (if 
an Alderman or Commoner previoufly nominated by the Lord Mayor) 
forfeit and pay, to the ufea mentioned in the Bye-Law, fix hundred 
pounds, or if not an Alderman or Commoner fo nominated by the 
Lord Mayor, four hundred pounds; and every perfon who had paid 
any fum of Money to the Chamberlain for the ufe of the City, to 
be exempted from the feid Offices, fliould be for ever exempted, I 

unlefs he fliould afterwards become an Alderman, and no perfon who 
had ferved the faid Office once, was to be chofen a fecond time. 

And it was further Ordained, that the Penalties to be forfeited by i 

virtue of this Bye-Law, fliould be recovered by a<9:ion of Debt, in j 

the name of the Chamberlain, in one of the King's^ Courts of Record ' 

m the City. ! 

The 
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Srironf"^ The Declaration then ftates, that on the 30th April 1 75 1 , Francis 
Cockayne, Efquire, then Lord Mayor, did, in the Court of Lord 
Mayor and Aldermen, duly nominate Allen Evans, being a Com* 
moner, and free of the City, and " a fit and able perfon,'' to be put 
in Nomination for the Office of Sheriffalty, to the Liverymen, to be 
tliereafter affembled for the Eledlion; of which Nomination the faid 
Allen Evans the fame day and year had due notice given him, 
but did not, within fix days after fuch notice given him, nor at any 
other time, pay the Chamberlain four hundred pounds. 

That on the 34th of June 1 754^^ and at every aflembly of the 
Liverymen, affembled for the Eledioo of Sheriffs after the Nomina- 
tion of Allen Evans, the faid Allen Evans was duly put in 
Nomination to be eleded one of the Sheriffs, but was not elected; 
and at an affembly of the Liverymen, held the 24th June 1754, for 
the Election of Sheriffs, George StreetijIeld and Alexander 
Sheafe were duly eled;ed, but negledling to appear and give fuch 
Bond as was direded by the Bye-Law, the Court of the Lord Mayor 
and Aldfermeh did Order, that the Liverymen fliould be fummoned 
to affemble on tlie asd July 1754, to pr^oceed to a new Eledion of 
Sheriffs. 

That at an affembly held the faid 23d July, Allen Evans, being 
" a fit and able perfon,'* and free of the City, and not then difcharged 
from the Nomination made of him by the Lord Mayor^ nor other- 
wife exempted, was duly put in Nomination to the faid Liverymen, 
and the then Sheriffs did then and there declare as the truth was, 
that the Eledion of the Liverymen was then fallen 'on the faid 
Allen Evans and Joun Torriano, Efquires; after which and 
upon the fame day and year, at Guildhall, and in the place where the 

Court 
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Court of Huftings was ufually holden, and in the prefence of Ae Fi^^^^am^ 
deputy of the Lord Mayor (then indifpofed) and fix of the Alder^ 
men, the faid Allen Evans and John Torriano were declared 
duly eleded Sheriffs of the City, and Sheriff of the County of Mid- 
dlefex, for the year then next enfuing, to commence from the Vigil 
of St Michael-the ArchangeVand proclamation was then and there. 
^ publicly made thereof, and the faid Allen Evans and John Tor- 
RiANO were called upon to come forth and give their confent to the 
feidOflSce,- but they did not give their confent thereto. 

The Declaration then ftates, that the faid Allen Evans had no- 
tice given him of his ElecSiion the 24th of July 1754, and that on 
the 30th of July 1 754, the next Court of the Lord Mayorand Alder- 
men of the City, after the Election o1^ the laid Allen Evans, and 
the notice given him of fuch Eled;ion, was held at Guildhall, where 
the faid Allen Evans appeared and abfolutely refufed to take, 
upon himfelf the faid Office, without offering any reafonable excufe^ 
for his refufal; and the faid Allen Evans did then and there refufe 
to become bound to the Chamberlain of the City by any Boild, with, 
fiick condition as* is required by the faid Bye-Law, and the faid 
Allen Evans refufed to execute fuch Bond, and take upon him 
the faid Office, not having taken his Oath in the Court of the Lord 
Mayor and Aldermen,, that he was not of the value of fifteen thou- 
land pounds, and by.reafon thereof forfeited the fum of fix hundred 
pounds, which the Declaration charges, he has not paid, and for. 
which the A(9;ion is brought. 

To this Declaration the Defendant, Allen Evans, has pleaded 
an Adi of Parliament, made in 1661, intituled, " An Adl for the well 
governing and regulating of Corporations,'' by which, after many 

temporary 
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SlJritf"^ tcrapoiarj prorifions not neceflary fo ftate, it was enaded, ** that na 
perfon or perfons (hould be placed, eledied, or chofen in or to any 
of the Offices or Places mentioned in the Ad; (comprifing the iaid 
Office of Sheriff) Ihat (houid not have, within one year next before 
fuch Eledlion or Choice, taken the Sacrament of the Lord's Supper, 
according to the Rites of the Church of England; and that every 
fuch perfon or perfons fo placed, eledted, or chofen, fhould likewife 
take the three Oaths, and fubfcribe the Declaration mentioned in 
the faid Ad:, at the fame time when the Oath for the due execution 
of the faid Places and Offices refpedively fhould be adminiilered ; 
and in default thereof, every fuch Placing, Eledion, and Choice, was 
and is by the faid A61 enad:ed and declared to be void/' 

And the Defendant further pleaded another Ad of Parliament, 
made in the firft year of Will- and Mary, intituled, " An Ad for 
exempting their Majefties Proteftant Subjeds Diffenting from the 
Church of England, from the Penalties of certain Laws ;" fetting 
forth, " that for as much as fome eafe to fcroputous confciences in 
the exercife of Religion might be an effedual means to unite their 
faid Majefties Proteftant Subjeds in intereft and affed;ion,'' it is 
enaded, ** that feveral penal Laws (particularly mentioned in the 
Ad) fliould not extend to any perfon or perfons diffenting from the 
Church of England, that fliould take the Oaths and fubfcribe the 
Declaration mentioned in the faid Ad, before the Juftices of the 
Peace at the general Seffions of the Peace to be held for the County 
or Place where fuch perfon (hould live/' The taking which faid Oaths, 
and fubfcribing the Declaration, were to be regiftered in the Court 
of Quarter Seffions. And it was thereby further enaded, " that every 
perfon or perfons, who fhould take the faid Oaths, and fubfcribe the 

faid 
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feid Declaration, fliould not be liable to the Penalties in two othet hST"^^ 
A&s mentioned in the faid Plea ; and aU places of religious worlhip 
were to be open, and tte Laws, provided for frequenting Divine Ser- 
vice on a Sunday, were to be enforced againft all perfons, except 
fuch perfons as fhould come to fome place of religious worfhip limited 
by that A€t ; and all places of religious worfhip were to be certified 
to the Bifhop, or Quarter Seffions, or to the Juftices at the General 
or Quarter Seffions, and to be regiftered in the Biihop's Court, or to 
be recorded at the Quarter Seffions. 

. The Plea then avers, that the two Sheriffs, on the 24th of Septem- 
ber 1661, were, and from thence hitherto have been and ftill are^ 
perfons bearing an Office, Place, Truft, and Employment relating to 
and concerning the Government of the City of London; and that 
the Defendant ait the time of the fuppofed £le<3;ion, was, and for 
the fpace of fifty years and more then lad pafl had been, and ever 
fince hath been, and ftill is, a Proteftant Subjed; of this Realm, Di& 
fenting Irorathe Church of England^ and a peribn of a fcrupnlous 
Confcience in the exercife of Religion; and during all that time 
hath frequepjted and ftill doth frequent Divine Service on the Lord's 
Day, commonly called Sunday, and for that purpofe during all that 
time hath come to^ and ftill doth come to fbme Congregation or 
Aflembly of Religious Worlhip amongft Proteftant Diffenters, from 
time to time during all that time, allowed and permitted by the faid 

Aa. 

The Plea then fl»tes, that Allen Evans took the Oath and fub-i 
fcribed the Declaration according to the dired;ioris of the fajd' A^^ 
on the 21ft May 1751, in the Seffions held for the County of Mid^ 
dlefex, where he then lived; and that his taking the faid Oaths and 
fobfcribing the faid Declaiation, are duly regiftered and recorded in 

T the 
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flSifo?**^* the faid Court of Seflions, and that he had not, one year before his 
Election, taken the Sacrament of the Lord's Supper, according to the 
Rites of the Church of England, nor has he ever taken, nor could 
he at any time in confcience, take the fame,, nor was he in any ways 
bound by Law to take the fame at any time lince the 2lft day of 
May 1751, of which premifes the Court of the Lord Mayor and 
Aldermen held the I6th day of July 1754, and the Liverymen alTem- 
bled the 23d of July 1754, and the Court of the Lord Mayor and 
Aldermen, held the SOth of July 1754, had Notice; and by reafon 
thereof, and by force of the A61 of Parliament " for the well govern- 
ing and regulating of Corporations,*' the Liverymen, affembled on 
the 23d of July 1754, were prohibited from electing, and had no 
power to eled; him to be one of the Sheriffs of the City, and he 
then was difabled from and utterly incapable of being eledled one 
of the (aid Sheriffs, and the fuppofed Ele<^ion of him was and is 
void. 

To this Plea the Plaintiff^ hath replied, that by an A€t of Parlia- 
ment made in the 5th year of King George the Ift. intituled, ** An 
A&. for quieting and eftablifhing Corporations,'* It was ena(9;ed, 
" that all and every of the then member and members of any Cor- 
poration within this Kingdom, and all and every perfon and perfons 
then in adual poffeffion of any OflSce," that were required by the 
therein recited A61, made in the 1 3th year of l^ing Charles the lid. 
intituled, "An A<Sl for well governing and regulating of Corpora- 
tions'* (in the faid Plea of the faid Allen Evans above-mentioned) 
to take the Sacrament of the Lord's Supper, according to the Rites 
of the Church of England, within one year next before his Ele6lioQ 
or Choice into fuch Office, ihould be and were thereby confirmed in 
their feveral and refpedive Offices and Places, notwithftanding their 

omiffioQ 



LORD CHIEF JUSTICE WILMOT. ISO 

omiffion to take the Sacrament of the Lord's Supper as aforefaid, J^'f^"*^"* 
and ihould be indemnified, freed, and difcharged of and from all 
Incapacities, Difabilities, Forfeitures, and Penalties, ariiing from fuch 
omiffion, and that none of their a6ls, nor the a6b not then avoided, 
of any who had been members of any Corporation, or in a6lual pof^ 
feffion of fuch Offices, (hould be queftioned or avoided for or by 
reafon of fuch omiffion; but that all A6ls fliould be and were thereby 
Declared and £nad;ed to be as good and effedlual as if all and every 
fuch perfon and perfons had taken the Sacrament of the Lords 
Supper in manner as aforefaid ; nor (hould any perfon or perfons who 
fhould be thereafter placed, elected, or chofen in or to any the O^ 
fices aforefaid, be removed by the Corporation, or otherwife profe- 
cuted for or by reafon of fuch omiffion, nor (hould smy Incapacity, 
Difability, Forfeiture, or Penalty, be incurred by reafon of the fame, 
unle(s fuch perfon (hould be fo removed, or fuch Profecution be com- 
menced within fix months after fuch perfon's being placed or eleded 
into his refpedive Office as afore(aid. 

To thiB Replication the Defendant has demurred, and the Plaintiff 
has joined in Demurrer. 

Judgment was given for the Plaintiff in the Sherifis Court, and a 
writ of Error being brought in the Court of Huttings, the Judgment 
was there Affirmed ; and it now comes before this Court by a Writ 
of Error, and the Plaintiff in the original A6lion having pleaded 
" in nuUo eft erratum,'' the Caufe has been now argued three times, 
and ftands for the Judgment of this Court 

Tliere are two general Quettions : • 
Hie ift, is. Whether the Declaration is not infufficient, becaufe it 
does not (late that the City has any right, either by Charter or Prcr 

T S fcription, 
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Evans againft fcriptioo, to ele6t tfae Sheriffs; that the Bye-*Iiiw being made to r^u«* 
late this Franchife, it ought to appear upon the Declaration that 
they are entitled to the Franchife, which can only be by Charter or 
Preicription i but as this Caufe has been long depending, and the 
great Queftion in it has been much agitated, and it is higli time that 
it fliould be fettled, we have been very defirous to determine this 
Caufe upon its real merits; and, as we are ail of the fame Opinion 
upon the merits, and are defirous that our Judgment fliould be con- 
fidered as founded upon the merits only, unmixed with any other 
ingredient whatfoever, we fliallnot give any opinion upon this Objec* 
-tion to the frame of the Declaration; fo far I will fay, that I think 
-there is great weight in the Obje^ion, and I and perfuaded tfee City- 
will not be adv4fed to adopt this Declaration as a Precedent. 
' The fid, which is the great Queflaon in this Caufe, is. Whether the 
Ptaintifif ia the original Ai^ion, under all the circumftances difclofed by 
the Pleadings, is entitled to recover the Penalty of £.600^ impofed 
upon the Defendant, for refufing to comply with that part of the Bye- 
Law, Hated in tiie Declaration, which directs that every perfon elected 
to the Office of Sheriff, fliall appear before the Court of the Lord 
Mayor and Aldermen, at the firft Court after notice of his £le<%ion, 
and become bound for his appearing and taking the Oath of Office 
upon the Vigil of St. Michael then next following : And I am of 
Opinion, that the Plaintiff is not entitled to recover^ ^nd that the 
Judgments, which have been given in this Cafe, ought to bte reverfed. 

This Cafe has been very ably and learnedly argued at the Bar, and 
feveral pofitions laid down, which are clear and indifputable. 

ift. — It is clear that, of common right, there is a power inherent 
in all Corporations to call upon their members for the perfbrmance 
of all corporate Duties* 

Sd.— That 
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ad. — Thht the execution of Offices is one of thofe Duties. ^^w againft 

Karnfbn. 

Jd, — ^That the Power of making Bye-Laws is incident to every 
Corporation. 

4th. — ^That a Bye-Law, impofing a reafonable Fine for the refufal 
o£ 2L corporate Office, is a good Bye-Law. 

The Counfel have dijQered a Uttle in their notion of the nature and 
quaUty of this Fine : the Counfel on one fide call it a Punifhment, 
and thofe on the other fide a Satisfadbion by way of Damages. I think 
it rather participates of Punifhment than jof Satisfa6iioiu In refpedt 
of the Corporator, it is certainly a Bunifhment, for the violation of a 
Law which he hath contraded to obey : for the right which every 
X)orporation has to command their members, and the correfpondent 
.obligation which their members are under to. obey, arife from the 
Contrad, which they virtually make with the Corparation upon their 
^miffion into it 

The Corporation fi;ands with regard to Penalties, for the breftch.of 
Bye-Laws, in the iame fituation as the Kin^ does with refpeifl to Pe^ 
.nalties for the infra^fcion of Ads of Parliament, *< creditor poense,*' 
as he is called in 1 Raym. 213. 

There is another pofition which I take to be equally clear with any 
of the former ; and that is, that the right which every Corporation 
has of calling upon their members to execute corporate Offices, may 
be abridged either by themfelves, or by the general Law of the land; 
and that brings this point to its true criterion, whether that right 
hath not been abridged in the prefent Cafe, and what will be the 
legal confequence of fuch an Abridgment. 

The unhappy fituation which the -Royal Family and the Nation 
had been in for many years before the Reftoration^ made the Legi& 

lature 
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H^^Hibir*"* lature very anxious to guard againft relapfes ; and as a very large 
^ ■-^- ^^ portion of Government is delegated to Corporations, they thought it 
would be neceffary, not only to redlify the irregular and arbitrary 
ad3 which had been done in garbling Corporations, by removing 
fome Officers and placing others, but alfo to provide a proper fuc- 
ceffion of Officers in Corporations for the future. 

The manner of purifying Corporations, as they then Hood, was by 
vetting an arbitrary Power in Commiffioners to turn out whom they 
pleafed for a limited time, to the S5th March 1663 ; and the only 
Teft required of perfons who then were in Office, or who might 
come into Office within that limited time, was taking the Oaths and 
fubfcribing the Declaration ; and they did not require any Sacra* 
mental Qualification, becaufe whilft the extraordinary power given 
to the Commiffioners fubfifted, there was no occafion for any other 
check or controul : but when that Commiffion determined, and they 
were to provide for the fucceffion to Offices in perpetuity, then they 
did not rett upon the Oaths and Declaration, but meafured the fit-* 
nefs of the man by his antecedent religious habit, and laid down the 
rule by which that religious habit was to be examined and deter- 
mined ; and that was, his having received the Sacrament according 
to the Rites of the Church of England, within one year before his 
Eled;ion. They did not propofe the Sacrament as a Teft to be given 
at or after the Election ; they durft not truft to that fecurity, be- 
caufe they thought the charms of Power, in pofleffion, might induce 
people to give this outward and vifible mark of converfion, without 
being really converted : they were afraid a fudden converfion, under 
fuch a temptation, might not be a fincere one ; and therefore they 
guarded their favourite point by a very diffisrent provifion, by requir- 
ing 
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ing that the party (hould have received the Sacrament, according to ^J^^*^ 
the Rites of the Church, within one year before his Election : not 
by letting him into the Office, and turning him out again, becaufe he 
would not receive the Sacrament ; but by (hutting the door againft 
him and never letting him in at all, if he had not received the Sacra- 
ment before his £le6i;ion. 

And the intention of the Legiflature is expreffed in the ftrongeft 
terms which the Englifh language can afford, to effedluate fuch an 
intention. The words are thefe, 1 3 Car. 11. St. 2. C. 1 . S. 1 2. " Pro- 
" vided alfo, and be it Enaded by the Authority aforefaid. That 
** from and after the expiration of the faid Commiffions, no perfon 
^ or perfons ftiall for ever hereafter be placed, ele6led, or chofen in 
*• or to any the Offices or Places aforefaid, that (hall not have, with- 
" in one Year next before fuch Ele<^ion or Choice, taken the Sa- 
" crament of the Lord's Supper, according to the Rites of the Church 
" of England ; and that every fuch perfon and perfons fo placed, 
" eleded, or chofen, (hall likewife take the aforefaid three Oaths, 
" and fubfcribe the faid Declaration, at the fame time, when the 
•« Oath, for the due Execution of the faid Places and Offices re- 
" fpeftively, (hall be adminiftered ; and in default hereof, every fuch 
" placing, Ele^ion, and Choice, is hereby enacted and declared to 
" bevoid.^ 

To whom is this Claufe addreflfed ? Not to the Party, but to the 
Ele<Slors : The prohibition is laid moft clearly upon the perfons who 
had a right to eled;. It is the voice of the Society, commanding 
them not to e\e€t perfons who fall under that de(cription; and an 
Election made contrary to the Prohibition, is a tranigreffion of the 

Law; 
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Evan^agmt Law; and ia thb Cafe it was a wilful traaigreffion of tl^ Law, be* 

Karri JdriM 

caufe it is exprefslj averred by the Plea, that the Lord Mayor and 
Aldermen, and the Eledtors, previous to the £led;ion, had notice that 
Mr. Evans was one of the perfons who fell under the defcription 
iiegatived by the Law ; and if it was a wilful tranigreffion of the 
Law, it is a moral wrong which can never lay the foundation of an 
A6lion to be fuftained by a Court of Juftice. Courts of Juftice are 
inftituted to enforce the will of the Society: the Laws manifeft that 
will, and it is the duty of Courts of Juftice, by Adiions or Indid>« 
ments, adapted to the nature of the Cafe, to carry thofe Laws into 
execution ; but they are not to fuftain Adlions for refufing to da 
what the Society had forbidden ; it would be ading in dired; oppoiition 
to the very defign of their Inftitution; it would be lending their 
affiftance to contravene the will of the Society, inftead of enforcing 
obedience to it 

The rule of the Common Law, in refpeA of Ads done contrary t<^ 
the prohibition of the Law, is this, ^^quod contra legem fit, pro infedo 
habetur/' and the rule of the Roman Law, adopted by all the Laws 
in Europe, is, ^ ea quae Lege fieri prohibentur, fi fuerint fada, non 
folum inutilia, fed pro infedis etiam habeantur; licet Legiflator 
tantum fieri prohibuerit, nee fpecialiter dixerit, inutile eflfe debere 
quod fadum eft;'^ and in this Cafe, the Law hath not only prohibited 
the Eledion of p^ons, who have not received the Sacrament within 
the Year, but exprefsly declared the Eledion to be void. 

It is a mere idol and ihadow of an Eledion ; and, as to all legal 
effeds, exadly the fame as if the Eledion had fallen upon an entire 
ilranger to the Corporation* It is impoifible to be under an obliga- 

. 1 tion 
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tion to obey, if the Party demanding obedience hath no right to ^^^^^^^ 
conimand it. The Injunction not to eleft, extinguifties the obliga- 
tion to accept. 

This is a legal confequence, necefiarily fpringing out of a legal 
principle ; and though the word " void'' hath upon this occafion, 
and upon many others, undergone very fevere trials, and fometimes 
hath been conftrued to mean " voidable," and fometimes " par- 
tially and relatively void," as to particular perfons, and for particular 
purpofes ; yet it mull be conftrued in its greateft latitude and fulleft 
extent, in refped; of thofe perfons who have done the a(9; which the 
Law has forbidden. 

An attempt was made to fhew, that the Legiflature intended a 
difference between the cafe of Officers, then in poffeffion and refufing 
to take the Oaths and fubfcribe the. Declaration, and perfons who 
fhould afterwards be ele<9;ed, not having received the Sacrament 
within a Year before the Eledion : that, in the firft Cafe, the Offices 
are declared to be " void' to all intents ai\d purpofes, as if the faid 
refpe<9;ive perfons fo refufing were naturally dead ;'' but that in the 
latter Cafe, it is only faid, every fuch Placing, Ele6kion, and Choice, 
is thereby ena6led and declared to be " void/' The omiffion of the 
words, " to all intents and purpofes, as if the perfons were dead,'' is 
urged as an evidence of taking a much wider compafs in the one 
Cafe than in the other. 

But I can find out no different intention, from this difference of 
expreflSon, as to the point now under confideration : they intended 
in one cafe to turn perfons out of Power, who would not take the 
Oaths and fubfcribe the Declaration ; and in the other, to keep perr 
fons out of Power, who were not of the efi:abUflied Church. Their 
intention was the fame, as to the point then under confideration ; 

U and 
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Evan»againft and the difference of expreffion is owing to a difference between the 

Uarriibii. 

cafes of turning a man out of an Office which he had, and keeping 
a man out of an Office which he never had at all. The word& 
are accommodated and adapted to the fubjed; matter; where the 
Office was full, it declares the Office (hall be void to all intents an4 
purpofes, as if fuch perfon was dead : it was a civil corporate Death 
they were infli6iing upon Officers then exifting ; but in the other 
Cafe, they were guarding agsUnft any fuch exiftence. 

And it is very obfervable, that the Ad; doth not make the 
Office void, but the Election void; which proves decifirely they 
did not apprehend the Office would be filled by fuch an £le6tion ; 
if they had, they would have applied the annulling words to the 
Office, as they have done in the Cafe of Officers then in pot 
feffion, and not to the Ele<^ion ; and though it was proper, where 
the Office was full, to fay, it fliould be " void, as if the perfon 
refufing the Oaths was dead ;** yet it would have been very al> 
furd to have applied the fame expreffions to perfons whom they 
had enjoined the Corporation not to create, and moft inaccu-* 
rate to have illufhrated their meaning by a refemblance to the 
Eledion of a dead man. If they had thought any explanatory re- 
femblance neceflfary, it would rather have be^n, as if fuch perfon 
had not been a Member of the Corporation, or as if fuch Election 
had never been made ; but it would have befen ufelefe tautology to 
have added any thing ; for when it fays the Ele<9;ion fhall be void, 
it is in efFe6t; faying that it fliall be confidercd by the Law as if there 
had been no Ele6lion at all. 

It was faid, that the Lat^r againfl Gaming makes Notes " void 

to all intents and purpofes," and the A(9;s againfl Ufury only makes 

them '^ void;'' and tlmt a Gaming Note in the hands of an inno* 

9 cent 
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cent Indorfee, would be void a^ainft the Drawer, but it would hot Evan* againft 

^ Hamioii. 

be fo in the Cafe of a Note given upon a ufurious Contrad;; and it 
was determined in the Cafe of a Gaming Note, that it would be 
void in the hands of an Indorfee; but if that Cafe is right, which 
was then thought a hard one, I think the Law muft be the fame 
upon a ufurious Note; and no Cafe was cited, either before or fince 
the Cafe upon the Gaming Note, to eftabUfh fuch a diftindion; and 
I am fure I can find out none in the intention of the Legiflature, be- 
tween " void," and, " void to all intents and purpofes/' It is only 
an ampliation of expreffion, and fpreading out the fame idea a little 
more diflfufively; but they both equally mean — ^That the A<51 done 
fhall be confidered as if it was not done. But it was then very in- 
genioufly urged, that the Law will not endure fuch a conftrudlion of 
the word " void," and that this Ele6lion cannot be void to all intents 
and purpofes whatsoever; becaufe a Warrant by a Sheriff, fo chofen, 
would not fubje6l the Plaintiflf to an A6tion for falfe Imprifonment, 
and that a Bail Bond taken by fuch a Sheriff, might be affigned, 
and the Bail might be fued, if the principal did not appear accord- 
ing to the Bail Bond; and I admit the Law to be fo; but it would 
be exadlly the fame if the Corporation had eledled an entire flranger 
to the Corporation, or an Ufurper had been in pofTeffion of the Of- 
fice without any Election at all ; for a Rule of Law intcrpofes in this 
Cafe, viz. That the authority of a Magiflrate or officer is not to be 
looked into by individuals fubjedk to the Jurifdidion, nor any Inquiry 
made whether his Authority be la\?ful : PofTeffion alone, for Public 
Convenience, is fufficient to fubflantiate all fuch Ad;s as are effen- 
tially neceffary for the Adminiflration' of Juflice, and which Magif- 

U 2 trates 
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Ha^rifoJT"^ trates and Officers " de jure'' mUft and ought to perform: but for 
my own part, I lay very little ftrefs upon the annulling part of this 
Claufe; I think it is involved in the Prohibition : the principle upon 
which I go is, that the Eleftion is an infradion of the Law; and 
right cannot fpring out of wrong. 

To analyfe the Cafe more particularly — Suppofe an A€t of Parlia- 
ment were now to prohibit the Election of unmarried men into Cor- 
poration Offices; what would be the legal confequenfce of fuch a 
Prohibition ? Jt would repeal all the Bye-Laws in England, as to the 
perfons included in fuch Prohibition, and place them as eflfe<^ually 
out of the reach of the Bye-Law, as if the Bye-Law itfelf had ex- 
cepted them. It would extinguifli tlieir eligible capacity, and in 
refped; of Corporation Offices, would entirely feparate them fi-om 
the Corporation : it would work a Releafe of the original Contradfc, 
as to fuch perfons ; for the Contra6l being to execute all Offices to 
which the party is duly elected, a due and valid Ele<9;ion is a Condi- 
tion precedent to the exiftencc of the Right in the Corporation to 
command, and of the obligation in the Members to obey. And the 
prefent Bye-Law has fome prohibitory Provifions in it : It forbids 
the Election of any perfon who has either commuted for the Office, 
or executed it; and if the City were to eleft, contrary to that Prohi- 
bition, would the Bye -Law fupport them in an Action for refufing to 
ad; under fuch an Ele6iion ? It would be making the Bye-Law con- 
tradi6l itfelf, and defeat one provifion by another. And therefore, 
if the Claufe in this Ad of Parliament had been engrafted into the 
Bye-Law, it mull have had the fame effisd as the Claufe in the Bye- 
Law, prohibiting the Eledion of thofe who had executed the Office, 

or 
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or commuted for it; and it would have had fuch an effe6t, inferted Evans agamft 

Hai nfon, 

in the Bye-Law; " a fortiori/' it muft have the fame efFe6l in an Adt 
of Parliament, which controuls all Bye-Laws whatfoever. 

The motive of the Prohibition, or the quality which the Law re- 
quires or rejedls in the party to be eledled, will not influence the 
legal confequences which follow the contravention of the Law : whe- 
ther it be, not receiving the Sacrament, or not being married, the 
will of the Legiflature is the fame; and indeed a Non-conformift is 
not within the terms of the Bye-Law upon which this A6lion is 
brought ; for the Legiflature have faid a Non-conformift is not a fit 
perfon to be trufted. The Bye-Law confines the Nomination to fit 
perfons, therefore a Non-conformift is not an obje6i; of the Bye-Law; 
and if it had exprefsly named " Non-conformifts,*' I fhould have 
thought it void ; becaufe it would have diredly encountered the Law 
of the Land, which fays, Non-conformifts fhaJl not be eledled. It 
would have laid men under contradidory and inconfiftent Obliga- 
tions. If they obeyed the Bye-Law, and accepted the Oflfice, they 
would have been Ufurpers upon the Crown, and open to a penalty of 
J[*500j for breaking the Law of the Land: If they obeyed the Law 
of the Land^ and refufed to accept the Oflice, they muft haye been 
liable to the Penalty of j^. 400, for difobeying the Bye-Law. 

It has been faid, that this A&. of Parliament was not made to eafe 
Diffenters, but to punifh them; that exemption from burdenfome 
Oflfices will be an eafe to them, and that they ought not to enjoy 
their Freedom at a lefs expence than the Members of the eftablifhed 
Church; that, " qui fentit commodiim fentire debet et onus :'' That 
it will be giving the Adl an effedl which the Legiflature did not 

intend 
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Evans againft intend it fliould have> and that all Ads of Parliament muft be con- 

Harnfon. 

flrued in fuch a manner as not to encounter the intention of the 
Legiflature; that it would be moft agreeable to that intention to con- 
ftrue the Eledion abfolutely void as to the perfon holding the Of- 
fice, and for his benefit, but good as to the Corporation, who call 
upon him for the Commutation. 

And there certainly are many Cafes, as I have mentioned before, 
where the fame AA is good to a certain degree, or few fome certain 
purpofe, or to fome perfons, and " void" as to all others; but there 
never was a Cafe where that word was conllrued in fuch a manner 
as to make the Ad good for the benefit of the perfon who had broke 
the Law, and void as to the perfon who had refufed to concur in 
breaking it. 

As to the Intention of the A61 of Parliament; it was moft certainly 
to fecure and appropriate all the Power, which Corporation Oflices 
give, to peifons Mho, at leaft outwardly, profeffed the Religion of the 
ftate. ITiat was the fole end, objed, and aim of this Claufe in the 
Ad of Parliament : it was a Bill of exclufion fi-om Power : it did 
not look after or provide for the confequences of that exclufion. 

Whether thofe confequences would prove beneficial or detrimental 
to them, or whether upon the balance of the account, they would 
prove gainers or lofers by the exclufion, was not the point the Legif- 
lature had in view ; their point only was, that perfons, who were not 
of the Religion of the State, lliould not be entrufted Avith Offices 
under the State ; " Nolumus res fie adminiftrari/' The confequence 
arifing from this Law, was the exclufion of Non-conformifts from 
Power, which is Puniftiment; but Punifliment was not the end of 

the 
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the Law, but a confequence of it; and in the expofition of a Law, j^^f^^"* 
great care mull be taken not to miftake the confequence of a Law 
for the end of it- 

To attain the end of a Law, it is the duty of Judges to make an 
etilarged and liberal expofition of it, and to hold all Cafes that are 
within the reafon, to be within the reach of it; and therefore to ap- 
propriate all Corporation Offices to the members of the eftabliftied 
Church, and exclude Non-conformifts, Judges ought to expound the 
Law with the fame fpirit which influenced the Legiflature in mak- 
ing it. 

But it is not to be confidered or conftrued as a vindi<^ive Law, for 
any purpofe whatfoever, which is not neceflary to the attainment of 
its own end; and if this Law were to be conftrued in fuch a manner 
as, befides the lofs of Power, which is the neceflary confequence of 
the Law, it fliould alfo expofe them to a Penalty for having loft; it, 
it would be confounding the end of the Law with the confequence, 
and making it operate as a vindi6i:ive Law for tranfgreflion; whereas 
it was intended as a Law to diredt by whom the Powers of Govern- 
ment fliould be adminift:ered in Corporations, and as a Palladium to 
the Conftitution in Church and State. 

Whether this Cafe did occur to the Legiflature, or how they would 
have thought it ought to be determined, is a matter of mere conjec- 
ture. 

The A61 itfelf plays no light upon it : it does not fall within the 
line of view which the eye of the Legiflature w^as then upon : diffe- 
rent men may, very plaufibly, make different conjectures as to the will 
of the Legiflature upon this Queftion ; but arbitrary conjecture ought 
never to be the bafis of Judicial Determinations. It would be re- 



moving 
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Hanifo^^"* moving the great boundary between Judicial and Legiflative Au- 
thority. If the Cafe did occur to the Legiflature, and they had 
intended to make any difference between lucrative and burdenfome 
Offices, they would moft certainly have inferted a Provifion in the 
Law for that purpofej, but by making no diftin6lion between them, 
they muft have intended that the Rules of Law fhould B.€t equally 
upon both, and the conftrudtion muft now be the fame as to both: 
and fuppofe the Queftion put to the Legiflature upon ist lucrative 
Office, for inftance, the Office of Chamberlain or Town Clerk, in this 
manner; "A Bye-Law fubje6ts a Citizen, who refufes to execute 
this Office, to a Penalty of £. 400. Do you then intend, by difabling 
a Non-conforniift from being eligible to this Office, to leave him open 
to a Penalty for not accepting it ?" What muft the Anfwer have 
been ? " We intend to keep Non-conformifts out of Power ; and for 
that purpofe we command the Corporation not to ele6t them. They 
can never be open to a Penalty for not accepting an Office to which 
they are never to be e\e6ied" 

Suppofe it was then faid, " but the Corporation may perhaps e\e€t 
them ; and if they do, they cannot fay they are not qualified, becaufe 
it is an Offence, not to be qualified/' If that argument had any 
weight with them, muft not the Anfwer have been, ** We do not in- 
tend to exclude them from Power and Profit, and at the fame time 
leave them liable to Punifhment for being excluded/' 

But fuppofe the Queftion put upon a burdenfome Office, and the 
fame argument made ufe of as has been urged in this Cafe, " qui 
feutit commoduni, fentire debet et onus;'' and it had been faid, that 
tliey ought not to enjoy their freedom at JT. 400 lefs expence than 
the members, of the eftabliflied Church, 

Is 
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Is not the Anfwer a very obvious one? Tlie Exemption from both ^^^^^""^ 
makes them both equal. If they were exempted from burdenfome 
Offices only, and not from Uicrative ones, there would be an ine- 
quality; but if they are excluded from both, the Rule of " qui fentit 
commodum, fentire debet et onus,*' applies directly the other way : 
for if the members of the eftabliflied Church are to have all the lu- 
crative Offices, they ought alfo to take all the burdenfome ones ; 
and though a Non-conformift in that Cafe pays lefs for the enjoyment 
of his freedom by fuch an exclufion, the members of the eftabliflied 
Church get fo much more, and all the power of Government into the 
bargain ; and upon the balance of the whole Account, the inequality 
produced by the exclufion, is in favour of the eftabliflied Church: 
for befides the home-felt joy which every good man feels from ferving 
his King and his Country, even in the popular eftimate of valuable 
acquifitions. Power is to man)' the moft valuable acquifition ; to all 
it is of fome value ; and riches themfelves are often coveted only as 
the means of acquiring Power, and of diftihguifliing their pofleflbrs 
in the Government. And as to Conformity to get a lucrative Office, 
and Non-conformity to avoid a burdenfome one, I do tiot fee how 
fuch a Cafe can exift : for if they are qualified to accept a lucrative 
Office, they are equally qualified to be charged with a burdenfome 
one* But if the profpe6t of a profit to come produces Conformity, 
as it often does, it only fliews the nature of the fcruple in the indi- 
vidual conforming — an unreal mockery in him ; it does not prove 
that the fcruples of all other Diflenters are equally fiditious and 
imaginary; and it is as unjuft to meafure the whole Clafs of Difr 
fenters by the condu<9: of fome of their members, as it would be for 
them to judge of the Religion of the eftabUflied Church by the Lives 

X and 
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Evaiwagaittft and Pradiccs of fome who profefs it: and though it lias been faid, 
they can have no fcraple of Confcience in paying the iC- *00, what* 
ever fcruple they may have about receiving the Sacrament ; it is not 
a fcruple of Confcience which produces this Refufal to pay tte 
£: 400^ but an apprehenfion that they ought not to be fined for not 
accepting an Office to which they are not ele6i:ed. 

But if this Law was to be confidered as a Law made to puniih 
Non-conformifts, in the proper fenfe and meaning of the word ** Pu- 
hifliment,'* whicih is the evil of fuifering for antecedent tranfgreilion ; 
it taiUft then be conftmed ftri6Wy, and if any doubt arife upon the 
iBxtent of it, the turn of the fcale muft be in favour of the t>elin- 
quent ; \^hereas the conftni6tton now contended for, is to add an 
additional Puhiihrnent to what the old penal Laws infli6ted, and to 
the lofe of Power, which is the neceflary eonfequence of this Law : 
for however the point may be involved in words and expreffions, it 
is in reaiity making this Law operate in fuch a manner, as to fubjeft 
Non-<:onformifl:s to an additional penalty of JT. 400 for not having 
received the Sactamerit. 

Another Argument has be6n urged, that it is againft a maxim of 
iMWy that a man (hould difable himfelf, and efpecially when that 
di&hility aiifes fiiom the Oiniffion of a Duty which the Law enjoins ; 
that it is not a Defence, but an aggravation of his Offence : that 
according to the found conftru^ion of the Toleration A^, Diffenters 
W^re'iiot intended to be exempted by it from any fecular Duties, 
but only to be delivered from the Penalties which feveral Laws had 
fUbjedied thetn to. for not complying with Ibme Religious Daties; 
tod the inftances of perfons, who are out of their fenfes, not being 
fuffered to avwd their own ads, by pleading their oWn difability, are 
4 mentioned 
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mm^tkHied in fuppoift of that Rute» Ab4 if a Daturs^ difebility, which gi^ tg«in<t 
i^ the ad of God, is no Defence, " a fortiori/* it is faid, a difability - 
arifing from an (Mfen^e ought not to prevail. 

ift. I deny the Rule in the latitude and extwit it is laid down; 
for all Fleas of Infapcy and Coverture ait Pleas^ by M^kk Parties 
difable themf^lyes. And even in the Cafes of IniaDity, if Infanity 
appears upon a general Iflue pleaded, the Law will excufe them. 
And fo it is laid down by Holt, in Skinner, 576. Fit^herbert was of 
a differeojb opinion as to the: Riite ilfelf ; and it does, feem to be very 
unaccountable, that a man fhould be at liberty to avoid his own 
A£t, by the Durefs of Man, and not by the Durefs of Heaven ; and 
the reafon given for it in the Bodks, that a man cannot know what 
he did when he was mad, is to me quite unintelligible ; for what in- 
confiftency is t'lere in faying, he does not know he ever did fuch nft 
a6l ; but if he did, he was mad when he did it ? 

The bed and the trueft reaibn feems to be, that the Law has di-^ 
re^^ed a particular mode of Inquiry for the manifeilation of In£anity, 
and avoiding the a6ls of perfons under that unhappy vifitation. The 
King, as the general Curator of all fuch perfons, is to take them un- 
der his immediate protection, and after an Office, finding the Infa- 
nity, to avoid fuch of their, a^ as he thinks proper. But ijci all cafes 
of Punifliment, properly fo called, Infanity is always a Defence ; and 
if a Lunatic were to be ele6ied into a Corporation Office, he might 
certainly be defended againft an Adion for not accepting the Office 
by his Infanity ; for it would be only fliewing that he is not the ob- 
jed of the Bye-Law; and in 5 Mod. 421. it is exprefsly laid down, 
that Madmen cannot be chofen into Corporation Offices, but are 
tacitly excepted out of all Bye-Laws made to oblige an acceptance 

X a of 
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svant againft of them. So in this Cafe, when the Party fliews that he has not re- 

Harrifon. 

' ceived the Sacrament, he ihews that he is not a fit perfon to be ele<9«d, 
and confequently not'an obje<Sl of the Bye-Law. The only difference 
between the Cafes is, that he Ihews a natural Incapacity in the one 
Cafe, and a legal Incapacity in the other : and even in the Cafe of 
Lunatics, avoiding their own A<9s, Lord King, Equity Cafes Abridg- 
ed, 279. was of opinion, that the Rule was to be underftood, of Adts 
done b}* them to the prejudice of themfelves. A Cafe vras put upon 
a Purchace by a Papift, which is void ; and yet, if he were in pof- 
fefllon of the Eftate, it is aiked, could he plead this Difability if 
called upon to execute an Ofiice in refpedt of the Tenure ? And he 
certainly could not, becaufe the Service follows the poffeffion, and is 
a lien upon the Eftate. It is a condition which follows the Land, let 
it be in whofe bands it will, and the Law looked on the perfon in 
poffeffion ; and whether he is in by title or without title, the eftate 
inuft perform the fervice by the perfon who then has it. 

But then, it is faid, the circumftance which renders the Party in- 
capable of being eleded, is an Offence ; it is the omiflion of a Duty 
enjoined both by the Temporal and Ecclefiaftical Law, and a perfon 
fliall not avail himfelf of a Tranfgreffion of the Law, to releafe himfelf 
from the performance of his own Cootrad. 

The fallacy of this Argument lies in not fixing what thb Contra^ 
is : the nature and extent of the Contra^ muft be fettled with preci- 
fion, before we can apply any Rule of Pleading, laid down by the 
Law, for avoiding it. 

Now, what is the Contrad? It is a Contraa to execute all 

Oflices to which the Corporation duly eleds him; and therefore, 
when he pleads a Fad, which fiiews that he is not eleded, it is not 

a Plea 
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a Plea to avoid his Contra6i;, but it is a Plea of a Fa6k, (hewing that Eiransagaind 

Harrifon. 

he has not broken it. ^^ 

In the Cafe of Infanity, the Plea would avoid the Contra6l, from 
tlxe Incapacity of the party to make it. This Plea admits tlie vali- 
dity of the Contrail, but denies the infringement of it. It is dif- 
doling a Fa6l which fliews that he is not eledled : it is an obje6i:ion 
to the PlaintiflTs right of ad:ion. And the firft thing to be confidered 
in all Adions, is the Plaintiff's Title. If there is any radical defedi 
in his Title, it is the province of the Judge to difmifs it out of Courts 
even though no objedlion was made to it by the Defendant ; and 
there are many Cafes founded upon that principle. If it appears 
the Plaintiff has broken the Law, he fliall never have the benefit of 
the Law in the very Inilance in which he has broken it ; and though 
the Defendant ihay have broken the Law too, yet that will not repel 
the obje6tion to Plaintiff's right of Ad;ion. 

But fuppofing a perfon Ihall not difqualify himfelf by an Offence^ 
yet, fince the Toleration A6i, where is the Offence in perfons who 
bring themfelves within the defcription of that A61 ? For that A<S4 
hath taken away both " reatum et poenam/' 

But it is then faid, that the Toleration A6t was not made to releafe 
Diffenters from any fecular Duties, but to exempt them only from Pe- 
nalties. And the 7th Se£l. in the Toleration Ad; has been much relied 
upon, to fliew, that a difcharge from temporal Offices was then under 
their confideration; and that it can be carried no further than to the 
Offices there fpecified, and that it is not an abfolute exemption even 
from them, but only enables the Parties to find a Deputy ; for if that 
Deputy is not approved, they are ftill liable ; and it has been very 
ingenioufly urged, that tins is an evidence the At\ did not intend to 

meddle 
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H^r*^^^*^ meddle with any temporal 0£Sces but what are mentioned in that 
Section, and with thofe, only for the purpofes particularly mentioned 
in it. 

1 . Now in the lirft place, that Claufe does not relate to any Oi^ 
-fices wliich require a Sacramental Qualification; and therefore it does 
not prove that thofe Offices were then under their confideration. 

2. In the next place, that Claufe is moft apparently adapted to 
the Cafe of perfons who did not care to take any Oaths at all, viz. 
to the cafe of Quakers. It was a ray of indulgence to them, guard- 
ing at the fame time againft that indulgence being prejudicial or 
injurious to other people. 

But the true ufe and influence of the Toleration A€t upon this 
Queftion is, that by extinguifhing the Offence, it extingui(hes the 
reafon upon which Liord Chief Juftice Holt founded his Opinion in 
the Cafe of the King and Larwood. It is a neceffary confequence, 
ireful ting from tlie Repeal of thofe Laws which created the Offence. 

It does not, " ex profeffo," interfere with Sacramental Offices, or 
perhaps intentionally; but when it aboliihes the Offence, it removes 
the Objection, and puts the perfons, who bring themfelves within the 
defcription of the A61:, into the fame fituation as if thofe Laws had 
never cxifted; and if they do not exift, it is no greater Offence in them 
not to have received the Sacrament, than not to be worth JT. 15,000. 
The Ele<Skion was illegal and void, but the Parties were eftopped 
from fliewing the Defed:, becaufe that Defedl was an Offence in the 
perfon who fliewed it; but when it ceafes to be an Offence, the 
Eltoppel vaniflies, and the argument upon tliis Objedion (lands 
thus : Tlie not receiving the Sacrament was an Offence, and when 
it was an Offence, a perfon could not excufe himfelf from paying 

the 
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the Penalty of the Bye-Law, bj alledging that he had been guilty Evua i^inft 

Harriibn. 

of it; but the not receiving the Sacrament by perfons within tlie 
defcription of the Toleration A€ty is now no tranfgreffion of the Law; 
and if it is no tranfgreffion of the Law, it is no Offence; and if it is 
no Offence, it is no more than Ihewing any other Fa<9; which renders 
the Party eleded not eligible* And this diftin^Slion varies the Cafe of 
Diffenters bringing themfelves under the defcription in the Toleration 
A6tj from the Cafe of Atheifts, Infidels, and perfons who are of no 
Religion at all. And if the Law had faid, that no unmanied man 
fliould be ele6ted into this Office, there is not the leaft colour to fay 
that an unmarried man, dedled, might not have repelled this A6tion, 
hy a difclofure of the want of that Qualification. 

As to the Amendment made by the Lords to the Occafional Con- 
formity Bill, and the Conference upon it in 170fi; both the Bill and 
the Conference proceeded from a Fad;ious Party Spirit in both 
Houfes, when Queftions were ftarted and toffed about from one fide 
to the other,*withoUt confidering the relevancy of them, but only how 
far they would annoy and perplex one another : and if it had been 
the refult of the cooled and mod mature deliberation, it only mani- 
fefts the apprehenfions of the Houfes at that time, which were pro- 
bably occafioned by the Cafe of the King and Larwood : but Par- 
liamentary Doubts, Debates, or Conferences, ought to have no weight 
in dire6ling Judicial Determinations. 

As to the 5 th Geo. L it is made ufe of only to fliew, that an Elec- 
tion of a perfon who has not received the Sacrament, cannot now be 
confidered to be abfolutely void to all intents and purpofes whatfo- 
ever, becaufe a poffeffion for fix months will fubfl:antiate it. But 
that A6t only affeds Cafes where there has been fix months Poflef- 

fion, 
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^rriioT^ fion, and is rather a Statute of Limitations^ founded upon Public 
Convenience, to guard againll the violent operation of the annulling 
words in the Corporation A61;. 

But before the fix Months are expired, and even afterwards, where 
there has been no poffeflion of the Office under fuch an Eledfcion, 
the operation of the former Law is not at all varied by it. 

I Ihall be very (hort upon the Cafes which have been cited, be- 
caufe I have in fome part or other of what I have faid, endeavoured 
to meet all the reafons that are to be found in any of them. 

The Cafe of Box and WoUafton, is cited as an Authority for the 
Defendant in Error; but that Cafe could not have been determined 
for the Plaintiff, upon the point which it is now produced to prove; 
becaufe if it had, it muft have been cited and relied upon by Lord 
Cliief Juftice Holt, and Sir Giles Eyre, as a Cafe direiSkly in point 
to fupport their Opinion. The Court therefore cei-tainly exprefled 
their fentiments in favour of the Plaintiff upon the merits, but deter- 
mined againft him upon fome imperfection in tlie Form of the Re- 
plication. But if it had been determined upon the merits, ftill it 
proceeds upon the principle of not difqualifying by an Offence; and 
therefore does not apply to the prefent Cafe, where the Fa<5t alledged 
is now no offence. 

The King and Larwood is certainly no Authority in the prefent 
Cafe, becaufe from all the Reports of it, . it is clear the Toleration 
A<9; was laid quite out of that Cafe by Lord Chief Juftice Holt ; and 
it was the Opinion only of two Judges, Mr. Juftice Samuel Eyre 
being of a different Opinion. And in 4 Mod. 2/4. Lord Keeper, 
Lord Somraers, is faid to have been of the fame Opinion with Mr. 
Juftice Samuel Eyre; and it is obfervable from the fame Book, that 

the 
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the ^ine fet upon the Defendant Larwood, in that Cafe, was five g^^^* 
marks and no more, which (hews that the two Judges who were of 
Opinion againft him, thought it a tender Cafe, and werie very gentle 
in the Punifliment. 

But giving that Cafe all the Authority which the unanimous Opi- 
nion of a Court deferves, yet as it Hands upon a reafoh which va- 
nilhes, Uke a phantom, before the Toleration A6k, it can have no 
efFe<3; upon the prefeut Queftion, except it be in favour of our Opi- 
iiion — For that Cafe does in eflfedt prove, that if it had not been an 
Offence, advantage might have been taken of the Difability. And 
I obferve, that it is admitted in that Cafe by the Judges who were 
of Opinion againft Larwood, that if one is difabled by Judgment 
to bear an Office, he fhali be excufed, " quia judicium redditur 
in invitum/' If a Judgment againft an individual will excufe, why 
fliall not an A61 of Parliament, which is the fupreme Judgment of 
the whole Legiflature, have tlie fame effedl ? 

The Cafe of the Mayor of Guildford and Clarke, 2 Vent. 247. 
is an Authority againft the King and Larwood. And though the 
Court in that Cafe thought tlie Exceptions to the Declaration in- 
curable, and the Book (ays, that fo Judgment was given for the De- 
fendant ; yet they were unaninioufly of Opinion, that the Plea in 
that Cafe was a good Bar* 

As to the Cafe of Sir John Read, 2 Mod. 299* He was capable 
of the Office at the time he was appointed to it, and had been a€tu* 
ally in the poffeffion of it for three Months ; whereas the Defendant 
in this Cafe was not eligible into the Office at all, and never was in 
the poffeffion of it, 

Y >Sir 
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Evaniagainft Sir Jolm Rcod WES alledging a Difability, which he had not only 
Power to remove, but it was his Duty to remove ; but when a Non- 
conformift is elefted into a Corporation Office, he cannot remove 
the Difability, becaufe it is a DifabiUty which precedes the Eled:ion; 
and his receiving the Sacrament afterwards will not remove it, and 
fince the Toleration A6i, it is not his Duty to remove it if he could. 

The Cafe of the Mayor of Exeter and Starr, 3 Lev. 1 1 6. doth not 
relate to the Sacramental Qualification. Starr refufed to take the 
Oaths and fubfcribe the Declaration according to the Corporation 
A 61; and they held that a refufal of the Oaths was a refufal of the 
Office, and fo within the Power given to them by their Charter to fine 
for refufing to accept of Offices; but there was no Incapacity to be 
ele6ted fuggefted, and therefore that Cafe differs as widely from this 
Cafe, as being legally elected and illegally elected, differ from one 
another. 

If it be thought jufl and reafbnable that this Clafs of Men fhould 
pay j^. 400 a piece, for not executing Offices which they are forbid- 
den to accept, the Law mufl be altered by the Legiflature ; for as the 
Law now flands, I am clearly of Opinion they are not obhged to 
pay it, and that the Judgment in this Cafe ought to be,. 

REVERSED r«;. 



(0) The Judges, Commiffioners of Error, were uitanimous in Reverfing the Judgment 
of the Sheriffs Court, and the Affirmance thereof by the Court of Huftings. 

A Writ of Error in Parliament was brought in 1766, for the Reverfalof this Judgment 
of the Commiffioners of Errors; and, on the 4th of February 1767, after bearing the 
Opinion of the Judges '' feriatim," on a Queftioa of X^aw propofed to them^ the above 
Judgment of Reverfal was 

AFFIRMEJ>. 

V. Journals of the Houfe of Lords^ VoL 3 1 . p. 475» 
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APPEAL, 

Before the mod Reverend Father in God Thomas, by Divine Pro- 
vidence Archbishop of Canterbury, Primate and Metropo- 
litan, &c. Visitor in ordinary and Interpreter of the Statutes of 
the College of All Souls departed this Life in the Faith, in the 
Univerfity of O xford : The Honourable Sir John E ardle y Wil- 
MOT, Knight, one of the Juftices of the Court of King's Bench ; 
and, The Worfhipful George Hay, Doaor of Laws, Vicar Gene- 
ral of his faid Grace -.—Sitting as his Affeffors in Dodors Commons, 
London; prefent Edward Rush worth, the Aduary afiumed. 



WOOLLEY LEIGH SPENCER, 

AGAINST 

The Wabben and Fellows of ALL SOULS COLLEGE, OXFORD. 
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This Caufe was afligned to be heard this day at the Petition of the »oth February 
Prodors on both fides: Greene prayed that his Grace would pro- Sp«icer 

'^ "* * againft All 

nounce for the Appeal made and interpofed in this behalf, and that ^"'* College. 
the pretended Eledion of William Vyse and James Poole, in 
this Caufe appealed from, was and is null and invalid in Law, and 
that it may be fo pronounced, and that the Warden and Fellows of 
the faid College may be monifhed and compelled to admit the faid 
WooLLEY Leigh Spencer, a true and adual Fellow of the faid 

Y 2 . College, 
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f^nftAii College, as a Founder s Kinfman, and of the Blood, Kindred, or Li- 
t!^^!"'^' neage of the Founder, Archbiibop Chipheley, into one of the Fel- 
lowlhips vacant at the time of the faid pretended Election,, within a 
competent time, to be fixed and aJTigued by his Grace, and to certify 
the fame within fome fliort time after fuch AdmilFion, and that the 
faid Warden and Fellows may be condemned in the Cofts of thia 
Suit, and compelled to the due payment thereof. Stevens prayed 
that his Grace would be pl^jjfed to pronounce againil the force and 
valididity of the Appeal interpofed in this behalf, and would difmife 
his Clients from the faid Appeal, aud would condemn the faid Woolt* 
LEY Leigh Speijcek in Cofts. 
There were Two other Appeals, of 

C A R N £ againil the fame. 
WYNNE againft the fame. 

THE Appellants had propofed th^mfelves as Candidates at an 
Ele6tion for two vacant Fellowfhips of All Souls College. Wynne 
was in the eleventh, Carne was in the thirteenth, and Spencer in 
the fourteenth Degree from the Founder ; and the College had re- 
je6led their Claims, admitting their Pedigrees and their Qualifications,, 
but infiiling that Confanguioity was worn out at fuch remote Degrees 
from the Founder, and that they were not entitled to any Preference. 
The Appellants founded their Claim upon the following Claufes ia 
the Statutes : 

" Infuper cum, f^undum Apoftohim^ t^neamur bonum facere ad 

^ omnes, maxime ad domefticos Fidei^ Ordinamus & volumus quod 

** in omni Ele6^ione Scholarium predidlorum, fututis temporibus ia 

^^ dii^ufu Collegium facienda, prinqipaJiter et ante onmes alios, illi 

♦ *^ qui 
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** qui fant vd enmt do Coafttaguinitate iK>ftra ^c genere, fi qui t£d6s ^„^^aii 

" iint, nfoicuaque facrkit ornftndi, d«m tamen fiot reperti habUes & * **^* 

** hdoad, fecandum CoodUiones fuperius & inferius recitatas, line 

** aliquo Probationis tempore, in veros di<5li CoUegii Socios ab initio! 

** digantor & etiam admittaatur : Quibus ddicientibus, tunc illi qui 

** fiint vel erant de Loeis Tel Parochiis in quibtts Poffeffiones et Re» 

" fpiritaales fire tempomles di^i Cdlegii confiftant, &c. 

** Quod onmes elei^os feu afiamptos (his qui de noftro Sanguine 
** duntaxat exceptis) per unum Annum in eodem CoUegio flare vo— 
" lumus, antequam in veroa Sqcios ejuidem Collegii admittantur." 

The Queftion was argued by Mr. Hackftone and Dr. Smallbrooky. 
for the College, uid by Dr. Wynne and Mr. Wynne, for the Appel- 
lants. 

When Ae Audience wa» withdrawn (which Dr. Hay reported to be 
the PradHce upon Appeab to Vifitors) the Archbifliop having alked' 
Mr. JuAice Wilhot his Opinion, he faid, 

That he thought it was a Queftion of Intention ; and that if that 
Intention was not repugnant to Reafon, Morality, or the municipals 
Laws of the Kingdom^ it muft be implicitly obeyed. 

That a Founder was a Legiflator in refped of the Society which- 
he had created. The Statutes were a Code of Laws, by which the- 
Society was to be governed, and the SuccelTion regulated; and that 
hjs Grace was fubftituted by the Founder, in the place of his Heirs, , 
to be the Guardian of the Founder s Intention, and in this Domeftie 
Forum, to enforce obedience to it: that the Founder's Intention was 
to be colleded from his words, and that he had himfelf laid down the 
Rule for expounding them» « fecunduni verum literalem et gramma- 
" ticalem fenfiim^" and. that the words " de conCmguinitate geneie 

" & fan- 
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f ^n^ft All ** ^ fanguine/' were as general, comprehenfive, and indefinite as could 
souu College , jje found in the Latin Language, to take in all perfons whatfoever, 
who were of the fame Blood with the Founder, to the remoteft gene* 
ration. 

That it was a Rule adopted by aH Laws, ^* quoties in verbis nulla 
eft ambiguitas, expofitio contra verba expreiia non eft fienda.'' That 
the Counfel for the College had not controverted the extent of thefe 
words in their common and popular iignification; but had cimteBded, 
that at the time of the Foundation of this College, Confanguinity 
was limited and bounded by all Laws, and particularly by the Canon 
Law (which was then in the higheft efteem) to fome certain Degree. 
That the Civil Law, as then underftood, limited Confanguinity, ac- 
cording to fome Writers, to the feventh, and according to others, to 
the tenth Degree in ail collateral Succeffions^ that the Canon Law 
bounded it in many inftances, and, in refpedl of Marriages and " Re- 
^ufatio Judicis,'' hadftopt it at the feventh; and the Common Law of 
this Kingdom, in Challenges to Jurors and Sheriffs^ at the ninth ; and 
that the Court of Chancery had confined a Devife *' to aU Relations,'* 
4o include only thofe who could take as next of Kin under the Sta- 
tute of Diftributions. That, by the Feudal Law, Confanguinity ori- 
ginally only took place in the defcending Line lineally ^* ad infini- 
tum/' and though by our Law now, it was as indefinite collaterally 
as lineally, yet the Law jrequired a perfon, claiming by defcent, to 
prove himfelf Heir, either to the firft Purchafer, or to the peifon laft 
fqifed, who was prefumed to be of the Blood of the fii-ft Purc^fer. 
Xhat^neral words may be reftrained, and particular words enlarged 
^y the fubjed-matter, and muft be expounded always according to 
ihe meaning of the perfon who ufes them; and that the Founder muft 

mean 
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mean to have ufed them in a limited Ijounded fenfe, which they al- fP^^^^^j, 
ways had in a legal fignification. That the tenth was the remoteft ^^^^""^ - 
degree admitted by any Law, and that Mr. Wynne, who was the 
neareft, being in the eleventh degree, they mull all be excluded. 

That he thought there was no reafon to infer fuch an Intention from 
this Argument, but rather the reverie; becaufe it was not to be con- 
ceived that fo wife and learned a Prelate as the Founder (called by 
Lindwood, his fecretary, the " lumen Legis'*) fliould not have fixed the 
limit to his Confangiiinity, if he had intended it, when the infertion 
of three words, " infra deciraum gradum/' or any other Degree he 
had chofen, would have afcertained it; and as different Degrees, and. 
difierent manners of computing them, had been adopted by different 
Laws, and even different Degrees to different purpofes by the fame 
Law, he could never mean to leave it open to conftru6lion, which of 
thofe Degrees he referred to : and as to the boundaries mentioned 
to have been fet by the Laws in the inflances mentioned, that he 
apprehended the Text of the Civil Law, cited by Dr. Wynne, (hewed,, 
that even in collateral Succeflions, " ab intcftato,'" there was no limit, 
but that parties " etiam in longilTimo gradu,*' were entitled to fuc- 
ceed; and though fome of the old Commentators, as Azo and others, 
had bounded the Relationfhip to the feventh or tenth Degree, yet all* 
the Writers, fince the Founder's time, had been of a different opinion ; 
and that the reafon given by Azo, &c. for bounding it in the colla- 
teral Line, (viz. becaufe it ought to be between perfons who might 
live to fee one another) applied equally to the lineal defcending 
Line ; whereas it was admitted by all Writere, at all times, that lineal 
Confanguinity extended " ad infinitum/' 

That* 
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f'^iS*An TftAT as tathe Canon Law» in refpe<9; of marriages, the Praiu- 
soui. coiieg.. bition, though formerly extended to the feventh Degree from l«cr». 
tive niotives, yet, at the time of the Founder, waa cofitra49:ed to dw 
fourth; and it did not follow, that becaufe perfons were prohibited 
to rnarry within particular Degrees for particular reafons, that they 
were not related at all out of thefe Degrees : That if the fourth De- 
gree were to be tlie limit, the great Grandfons of the Founder's Ne- 
phew, whom he might have lived to have feen, would have been ex- 
cluded. In tlie inftances giv^i of the ** Recufatio Judicis,*' and Chal- 
lenges to Jurors and Sheriffs, the Laws did not fay that Confangui- 
nity ceafed beyond thofe Degrees which limited the Objedion, but 
that thofe diftances removed any fufpicion of partiality : That the 
Laws, in bounding Confanguinity in particular Cafes and for particu- 
lar purpofes, proceeded upon a fuppofition that Confanguinity wa« 
infinite; becaufe there would have been no occafion for drawing any 
line, if it had ceafed of itfelf. 

That the Court of Chancery had adopted the plan of the Statute 
of Diftributions, in the conftmiftion of Devifes ** to all Relations,'' for 
the fake of certainty, and coniidering the Teftator as meaning his 
tiext Relations, and to have faid no more than what the Statute bad 
.€xpreffed.; but that the next of Kin in the remoteft Dbgree, ^vould 
fee entitled to a Diftribution under that Statute, and it had been Co 
held 4n Mrs. Windfor's Cafe, cited by Dr. Wynne; and therefore a 
Devife " to all Relations" would take in the next Degree, if it were 
«ver fo remote. In the Feudal Law, the intereft of the Vaffal was ori* 
finally very little : at firft perhaps, at pieafupe: then for life ^ to fons, 
to grandfons^ to all in the lineal defcending Line; and at lafl to all 

collateral 
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collateral Heirs whatfoever: that in the time of the Founder, and for Sp«ncer 

againit AU 

.many centuries before, the Common Law fet no bpunds to Confan- s o«|«_coiiege > 
guinity, but gave a right of Succeflion to Heirs at any diftance. 

That the Counfel for the College could not tell which Degree to 
fix upon; but only that the Founder muft mean fome of the Degrees, 
and defired his Grace to fix it : but if there was no Evidence of the 
Founder's Intention in that refped, it mufl; be mere arbitrary Conjec- 
ture, and not found ConflxuAion, to fix the Confanguinity to any : 
and though the Counfel had mentioned the tenth, yet they knew, and 
admitted, that Degree would as efFeAually exclude all the Founder's 
Kinfmen now exifiing, as a much nearer Degree- 

That he thought there was nothing to determine his Grace s Judg- 
ment as to any boundary at all; or if the Founder rouft be fuppofed 
to have ufed the words with any le^l Reference, that in a Difpofition 
and Eflablifliment of his Real Eilate under Letters Patent from the 
Crown, he might with much greater propriety be fuppofed to ufe the 
words in the fenfe of the Common Law, than of any other Law what- 
foever: That if the College were difiblved, the Common Law would 
now give the Eftate of the Foundter ta Ym Heirs at Law 9it any dif- 
tance; or if the Founder had not appointed a Viffitor, the Vifitatorial 
Power would now be in the Heir of the Founder at any diftance: 
and it would be a ftrange expofition of thofe words, to deny the Pi*e- 
ference to pcifons as not being of the Blood of the Founder, when 
in the firft inftance they might take the whole Eftate, and in the other 
Cafe, might have fat as the fupreme Judges upon this Quefiion, be- 
caufe they were of the Blood of the Founder. 

That the principal Claufe in the Statutes, upon which the Queftion 
arifes, " in onmi Eledione Scholarium predidoram futuris tempo- 

Z ♦< ribus 
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Spencer «< ribus in difftuiD Collegium facienda,'' &€• ftiews, that the Preference 
souisc^iege. j^ j^jg Relations yjas to accompany the Eledion in all times to come. 
The Perpetuity of the one, was as much the objedl of his contempla- 
tion, as of the other: they were to be commenfurate and coextenfive ; 
and there is as much reafon to limit the duration of the College, as 
the duration of the Preference he was giving to his Relations in the 
original Conftitution of it. And it would be " maledidla expofitio, cor- 
rumpens textum," to fever, in conilrudlion, ideas which the Founder 
had united in his own mind ; and the Oaths to be taken by the War- 
jden and Fellows, and the Statutp " de Vefte," all concur in evidenc- 
ing the fame Intention. 

Part of the Oath to be taken by the Warden is, " Ego, A. B. juro 
^^ quod omnia Statuta & Ordinationes hujus CoUegii, ac ortinia & 
^^ fingula in eifdem contenta, quatenus perfonam meam concemunt 
** vel concemere poterunt, fecundum planum literalem & gramma- 
" ticalem fenfum & intelledxim eorundem inviolabiliter tenebo & 
^^ etiam obfervabo, ac, quantum in me fuerit, teneri faciam ab aliis, 
" & etiam obfervari, &C." 

Item^ quod Confanguineos di€ti Fundatoris in veros Socios Col- 

legii, juxta formam Ordinationis & Statuti fuperius editi, fine dif- 
" ficultate quacunque admittam, & procurabo admitti juxta poffe 
« meo/' 

The like Oath, as to the Admiffion of Founder s Kinfmen, is di- 
redled to be taken by every Fellow, at the time of his Admiffion. 
. The Statute " de communi annua Vefte*' is, " Statuimus quod 
" Cuftos & Socii univedl didli Collegii infra Regnum Anglice exif- 
" tentes, tam noftri Confanguinei quam alii qui pro tempore fuerint, 

" crga 
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*• erga Feftum Nativitatis Domini, annis fmgulis in perpetuum, Veftes fp^?„7^„ 
" de una & dLdem leOk habeant, &c/' souisCoUegc 

That the Claufe direding that, upon a failure of his Relations, a 
Preference ihould be given to thofe who were bom in the Places where 
his Eftates lay, and in default of fuch, to perfons born within the Pro- 
vince of Canterbury, does not prove that he had a failure of Relations 
in his eye by an extenfion of kindred beyond any particular Degrees; 
but rather (hews that a perpetuity of Preference was then in his mind : 
Relations might not offer themfelves as Candidates, or might not be 
Qualified, or his whole Family might be extindt, or the Conne6i;ion 
incapable of being proved. In the two firft events, the Provifion was 
oiily a temporary one; in the laft, it was the fubftitution of a Prefer- 
ence, which " muft*' laft for ever, to a Preference which " might'* 
laft for ever; but it would be inverting the plain avowed meaning of 
the Founder, to fufter Locality to take place of his Blood at the 
remoteft diftance that the mind can conceive; and though nice fpe- 
culative Calculations have be.en made to (hew the quantity of the 
Founder's Blood in the fifteenth Degree, and that all AfFedion, which 
is fuppofed to be the foundation of the Bounty, muft be woni out 
long ago, and all Relatioii of Kindred extinguiflied, (as Lord Cla- 
rendon expreffes it upon the pedigree of Lord Say and Sele, from 
William of Wickham) the Bounty is not confined to any particular 
proportion of the Foundei^s Blood. It is fufficient there is any, to 
givie it the Preference to a ftranger. 

That this Qucftion might have exifted in the Founder's time: all 
perfons defcended from the twelfth lineal Anceftor of the Founder 
would have been in the fame Degree with Mr. Wynne. Suppofe a 
peffon in that Degree, duly qualified in other refpedls, and a perfon 

Z 2 bom 
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?^^ft An ^^^f^^ fl^ & place where one of the Founder's Eftates lay^ had offered 
Soul. coiies» themfelves as Candidates ; and the Founder had been alked, to which 
he meant bj his Statutes to give the preference: muft not his Anfwer 
have been, " to my own Blood moft certainly ?'' Would he have 
thought of computing what quantity of Blood there was in a human 
Body, and how much of that Blood ran in the veins of the Caadi- 
dates, and then have determined the Queftion according to the event 
of that Inquiry ? or would he not have faid, ^^ the leaft proportion of 
my Blood fhall turn the fcale againft Locality, which I (ubftititte 
only upon tlie Non-appearance of any persons of my owb Btood at 
the Election ;' and it is a miftake to fuppofe Affe6t;ion, in the proper 
fenfe of that word, to be the foundation of this kind of Provifions^ 
where there can be no lineal Defcendants ;^ it is rather, iKevereoce 
for Anceilors, who are the common Stocks from whence the Collate- 
rals muft all branch, than afiedion for individuals, never exifbng to 
the Founder. 

That the advancement of Learning, for the good o( the Public, 
may be the only motive of the Endowment of Colleges; and perhaps in 
many, was the only motive. A defire in the Founder to perpetuate his 
Name, and to ere6l the moft durable monument which could be built 
to preferve the memory of his virtues, might very laudably co-operate 
with his Public Spirit : and when Provifions are made for the Foun- 
der's own Family in the Foundation, it is plain that the fame principle, 
which produces ftri6l Family Settlements, had fome influence on his 
mind, in his Benefaction to the Public. That principle alwa3"s affe&s 
Perpetuity ; and he confidered the Founder as adluated by tliat Prin- 
ciple in the giving the Preference to his Blood. It is in the nature 
of a Family Settlement, modified fo as to be fubfervient to the great 

and 
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and principal obje<a of his Munificence, the Good of the Public; s^n^^^^ 
wifliing at the feme time, that the Public might receive that Good soj^^jiej- 
through his own Relations, as long as he had any. 

That it was faid, he could not have made a Settlement, which 
would not have left it in the power of the Family to have alienated ; 
and therefore, as a Family Provifion, it ought not to fubfift " ad in- 
finitum :'* but that was a miftake, for in the time of the Founder, and 
for near two Centuries before, an Eiiate might have been fettled in 
fuch manner as would have taken in all the Claimants as Heirs male 
of the Body of the Founder's Father, or any of his Anceftors. Fines 
and Recoveries were the invention of a fubfequent age. As the Law 
then fl;ood, a Perpetuity might have been created firom any Stock the 
Founder had fixed upon ; a very firong argument to fhew he intended 
a Perpetuity of Preference, when he was fubftituting this Preference 
as fome equivalent for hisEfiate, which, in the opinion of Chofe times, 
might have been perpetuated in his Family. 

That it is admitted, the Blood never wears out in the lineal -de- 
fcending Line : the collateral Line is as the lineal to the Founder, 
who could have no legitimate Children ; and at a time, when Land 
given to a man and his Heirs, would by the Feudal Law have gone 
only to his lineal Defcendants ; yet, if an Eftate was given in that 
manner to a Churchman, it went to his collateral Heirs, becaufe he 
could have no other. 

Th at much llrefe has been laid upon a difference between Proximity 
aad Propinquity : that when the Inquiry was (as in Succeffions) who 
was the next Heir or next of Kin, remotenefs was no objedtion ; but 
when the Inquiry was, whether of Kin at all, there it muft be bounded. 
That in cafe there was aclaffs of peribns in the eleventh, and another 
9 in 
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Spencer in tlic twclftli Degree, and the difpute was, who was next of Kin, it 

againft All 

Souls coUege . might bc fixed to the eleventh, becaufe it would not be nniverfal ; 
whereas, if the difpute M^as about Propinquity, tliat is, who were of 
Kin, it muft take in all to the one thoufandth Degree, unlefs it was 
bounded. 

That it appeared unintelligible how the eleventh Degi-ee is in any 
Cafe whatever to be confidered as the next of Kin, when contrafted 
with a more remote Degree, and at the fame time, when uncontrafted 
with a remoter Degree, to be confidered as no Kin at all. 

That it had been faid, that there is an abfolute neceffity of bound- 
ing Confanguinity, becaufe it would lead to an entire Univerfality : 
That it muft multiply into millions, and would monopolize the whole 
Bounty of the Founder, and alfo other additional Bounties given by 
fubfequent Benefactors, without any preference to the Kinfmen of 
the Foundo* : That all Benefactions of this kind are given for the ad- 
vancement of Leamiqg, and as prizes for eminent and fuperior abi- 
lities : That Founder's Kinfmen may be as eminent as mere ftrangers, 
but that it had been held that it was not neceflary they ftiould be 
equal in abilities to ftrangers ; that a Founder s Kinfman had upon 
an Appeal been detennined to be qualified, if he could conftrue a 
Latin Verb out of the Accidence ^ and that the general intention of 
the Founder was encountered by tying up the College to poftpone 
great merit and abilities in their Eledions. 

That the College has no reafon to obje6t to the extenfion of the Con- 
fanguinity "ad infinitum," as leading to a Univerfality; becaufe, when 
that is the cafe, the College may prefer any of the Candidates they 
pleafe, and which feems to be the object of their wifties ; and, in its 
progrefs towards Univerfality, the circle of Confanguinity will widen 

very 
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very faft, and confequently the more extenfive their choice muft be; ^n^'^u 
for not being bound down to take the neareft relations, they might s^^^^Q"^; 
always eled; the worthieft; and %vhen the Blood wis oppofed by 
ftrangers, the Preference ought not to be given unlefs there was fuch 
a degree of Learning and Merit as deferved encouragement in " Ar- 
bitrio boni viri/' An exadt parity of Learning or natural parts, would 
be too ftrid; a meafure ; but there certainly ought not to be a great 
difproportion ; and if the whole bounty was monopolized by perfons 
fo qualified, it would be moft agreeable to the Founder's intention ; 
for he meant the advancement of Learning through the medium of 
.his own Family in' the firft place, and thereby united two very 
laudable purpofes, the good of his own Family, if they deferved it, 
and the good of the Public : and if fubfequent Benefa6iors ingraft 
upon the original Foundation, it is an evidence they intended their 
benefactions (hould follow the plan of the original Foundation ; and 
if they did not intend it, they fliouldhave provided againft it in their 
Eftablifliments ; and if the College accepts the Bounty upon diflferent 
terms, they muft comply with them. 

That there was no danger of monopoly to the Founders Family, 
from the great difficulties of proving Pedigrees and the many Qua- 
lifications required in the Candidates ; and as to limiting any parti- 
cular number of Fellowfliips to the Founder's Family, that his Grace 
had no fuch authority : That he was not to controul the Founder s 
LaM's, but to execute them ; and if Bifliop Hooper s Decree for li- 
miting the Fellowfliips in William of Wickham's Foundation was 
truly ftated, he thought it an illegal one. 

UPON the whole, Mr. Juftice Wilmot was of opinion, that it 
was moft clearly the Intention of the Founder to give a Preference 

to 
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Spencer to his Blood, ^^ ad infinitum ;'' and that no boundary line could ever 

againft All 

Souls College.^ bc di'awn to the Confanguinity, but by the hand of Time, which 
fooner or later levels all diftin^ion of Families, and obliterates every 
other Memorial of Human Gresttnefs. 

BUT he fubmitted his Opinion to his G racers much fuperior Wif- 
dom and Judgment. 

His Grac£ the Archbishop Pronounced for the Appeal, and 
that the pretended Eledion of William Vyse and James Poolr 
was void ; but gave no Coils : and Decreed the Statutes of the Col- 
lege to be delivered out of Court* 
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HOUSE OF LORDS. 



1 



JOHN Evl of BUCKINGHAMSHIRE, and MARY 
ANN, Countefs of Buckinghamshire, his Wife, late I 
MARY ANN DRURY,Spinfter; JOCOSA CATHA- J A^^^J^^^^ts. 
RINA DRURY, Spinfter, an Infant, by her next Friend - J 

DAME MARTHA ©RURY, Widow Respondent. 



By Indenture Tripartite, dated 5th 06lober 1737, previous to a ^J^^^^ 
marriage between the Refpondent, (the Mother of the Appellants, jfi^J^. 
the Countefs of Buckinghamshire, and Jocosa Catharina 
Drury",) and Sir Thomas Drury, Baronet, deceafed, who was the 
-Father of the faid Appellants, and made between the faid Sir Tho* 
MAS Drury, of the firft part; the Refpondent, then Martha Tyr* 
RELL, Spinfter, one of the Daughters ofSir John Tyrrell, Baronet, 
deceafed, of the fecond part; and Joseph Townsend and Thomas 
Matthews, Efquires, of the third part: after reciting the intended 
marriage, it was declared and agreed, that the faid Sir Thomas 
Drury (hould be entitled to and receive all the pcrfonal Eftate and 
Effed;s, which the R-efpondent was poffcffed of or entitled to, for his 
own ufe and benefit ; and that all the Lands, Tenements, and Here- 
ditaments, then late of the faid Sir John Tyrrell, which fliould 
defcend to or devolve upon the Refpondent, during the intended 
Coverture, Ihould be fettled and affured in manner therein after men- 
tioned; and alfo that the Refpondent, in cafe Ihe fliould furvive the 

A a faid 
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Earl of Buck- f^jj Sir Thomas Dritry, fliould have and enjoy a clear Annuity of 

mghamllure ' "^ ^ 

aginftPmiy. ^ gQQ^ duFing lier Life, for her Jointiae, and in full fatisfadion and 
bar of all Dower; and alfo in lieu and full fatisfadion of any (hare 
or diftributary part of any Perfonal Eftate, which the laid Sir Thomas 
Drury fliould be poffefled of or entitled to, and which ftie fliould 
or might claim or demand, by virtue of the Statute for the Diftribu* 
tion of Inteftates Eftates; or other>vife howfoever. And Sir Thomas 
Dpury, in confideration of the faid intended marriage, and of the 
Portion which the Refpondent was poffdTed of or entitled to, and 
which would accrue to him in cafe the fard Marriage fliould take 
effe<9:, did^ for himfelf, his heirs, executors, and adminiftrators, cove^ 
nant withthefaid Joseph Townsend and Thomas Matthews, their 
executors and adminiftrators,. that the heirs, executors, and admini- 
ftrators of him, Sir Thomas Drury, in cafe the Refpondent fliould 
furvive him, fliould pay her, during her life, the clear yearly fum of 
^. ffOO half-yearly ; and aMb that in cafe any Lands of the laid Sir 
John Tyrrell, deceafed, fliould in any wife deCcend or come to the 
Refpondent, during her faid coverture, then Sir Thoma» Drury 
and the Refpondent fliould and would immediately thereupon con- 
vey, fettle, and aflure all fuch Lands to the ufe of Sir Thomas 
Drury, during his Life, Remainder to the ufe of the Refpondent 
and her afligns, during her life ; and after her death,, to the ufe of Uie 
faid Sir Thomas Drury, and his heirs and afligns for ever. 

This Deed was executed by Sir Thomas Drury and the Refpond- 
ent, being then an Infant under the age of twenty-one years, in the 
prefence of Elizabeth Kellaway, the Refpondenfs then Guar- 
dian, who was a fubfcribing Witnefe thereto^ The Marriage was fo- 
lemnized foon after, with the privity and approbation of the faid 
5 Elizabeth 
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Elizabeth Ke13Laway; and the Refpondent, at fttch Marriage, j^'J^^JJ^^- 
was entitled to a Portion not exceeding £. 2,000. agdnftPruiy; 

On the 00th January 1759, Sir Thomas Druey died inteftate, 
being feifed in Fee Simple of a Real Eftate of the yearly value of 
£. 3,600 ; and he was alfo at his death poffeffed of a Perfonal Eftate 
to the amount of j^, 60,000 or upwards ; and at his death left the Re- 
fpondent, his Widow, and the Appellants the Countefs of Bucking* 
HAMsniRE and JocosA CatuarinaDrury, hisonly children and 
co-heireffes at Law, being both then Infants. 

Soon after the death of Sir Thomas, Letters of Adminiftratiott of 
his Perfonal Eftate were granted to the Refpondent, and (he poffefled 
the fame or great part thereof; and afterwards infiftied, that as flie 
was an Infant at the time of the execution of the aforefaid Indenture 
of Settlement, and at the time of the folemnization of her Marriage, 
ihe was not bound to accept the Provifion thereby made for her, but 
that flie was entitled to Dower out of the Real Eftate of Sir Thomas 
Drury, and to her diftxibutive Share of all his Perfonal Eftate. 

And therefore the Appellants, the Countefs of Buckingham- 
shire (then Mary Ann Drury, Spinfter) and Jocosa Catha- 
aiNA Drury (botfi then Infants) by their next Friend, in Trinity 
Term 1759, exhibited their Bill in the Court of Chancery againft the 
Refpondent, ftating the beforementioned particulars, and praying 
Aat an account might be taken of the Rents and Profits of the Real 
l^tateof Sir Thomas Drury, received by thfe Refpondent, and alfo 
«f the Perfoaal Eftate, and the Intereft and Profits thereof, and^ of 
liis Debts and Funeral Expences ; and that the clear furplus of his 
Folboal Eftate, after payment of his Debts, might be brought into 
Court, and placed t)ut at Intereft ibr the benefit of the Appellants, 

A a S during 
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^li^^jh^rc^ during their minority ; that proper perfons might be appointed tot 
^^^^^^* receive the Arrears and growing Rents and Profits of the Real Eftatesi 
and alfo of the Perfonal Eftate, during the minority of the laid Ap- 
pellants ; and that out of the Rents and Profits of fuch Real Eftate^ 
^^ and the Intereft and Produce of fuch Perfonal Eilate, the faid An* 

nuity of JT. 6oo might be retained by, or paid to the Refpondent 
for the time paft and to come ; and that a fuitable Allowance might 
be made for the IVi^intenance and Education of the Appellants for 
the time paft and to come; and that the favings of the Appellants 
yearly Income, after deducing what fhould be fo paid for their Main- 
tenance and Education, might be from time to time placed out at 
Intereft^ and improved for their refpecftive benefit^ during their Mi- 
nority. 

To this Bill the Refpondent put in her Anfwer, and thereby faidj. 
that (he had poffeffed fo much of the Perfonal Eftate of Sir Thomas:* 
Drury as (he was able, but that flie had not received any Rents^oir 
Profits of his Real Eftate ; and ihe infifted, that as die was anJnfant 
when flie executed the faid Indenture of Settlement,.,and at the.tkne 
of her Marriage, ftie could not nor ought to/ be barred by the faid 
Indenture, but was at liberty to make her Ele6iion, whether ftie would 
accept the faid Annuity, or waive the fame, and take her Dowen out 
of the Real Eftate of Sir Thomas DRURY>and her diftributive Share 
of his Perfonal Eftate under the Statute; and^ fhe fubmitted toac-* 
count, having all juft allowances : and if the Court ftiould be of 0|)ii 
nion flie was at liberty to waive tlie- Annuity of £.600^ and to 
claim fuch rights as ftie was by law entitled to, in and to the Real 
and Perfonal Eftates of Sir Thomas Drur.y, then flie waived 
the Annuity, and claimed to be entitled for her life ta a third 

part 
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part of the Real Eftates, 'as her Dower; and alfo to be entitled I^J^^J??* 
abfolutely to a third part of the clear Refidue of his Perfonal »«jnft^^ 
Eftate, and of the Intereft and Produce thereof. But if the Court 
Ihould be of Opinion, that fhe was bound by the faid Indenture, 
notwithftanding (he was an Infant at the time of executing the 
fame, then flie claimed to be entitled^ by virtue of the faid Indenture, 
to a clear Annuity ofjT. 600 per annum, from the time of the death- 
of Sir Thomas Drury, payable half-yearly during her life; the firfl 
payment to be made on the 25th March 1759 ; and fhe alfo claimed 
a fuitable allowance for the Maintenance of the Appellants her 
Daughters, from the death of their Father to that time, and alfo for 
fuch further time as fhefliould maintain them. 

This Anfwer being replied to, Depofitions were taken in the Caufey 
whereby it appeared that the Refpondent.was bom on the fiSd De- 
cember 1716, and intermarried with Sir Thomas Drury, on the 
11th Odloben 1737^ 

The Caufe was heard /^a/ before Lord Chancellor Hrnley, on^^ 
the 27th, 28th, and 29th February 1760, and the 3d, 4th, 6th, and 
7th of February,, and lH June 1761 ; on the laft of which days, his 



(a) Vide Harg. Co. Litt. 36.. 6. note?. Where, fpeaktng of this -Cafe ofDRUHYV.^ 
Drurt, Mr. Hargrave fays, "The points determined by Lord Northington.were, ift. 
" That the Statute of 23 H^-VIII. which introduced JointuFes, extends to adult -womeir 
'' only. Infants not being particularly named ; and therefore, that notwithftanding a. 
'^ Jointure on an Infant^ (he may waijs^tlie Jointure, and eleA to take Dower. 2d. That 
^' a Covenant by the Huiband> that his heirs> executors, or adminiftrators,'lhaII pay the 
" Wife an Annuity for her life in full for her Jointure, and in bar of Dower, without 
'' expreffing that it (hall be charged on any particular lands, or be fecuredout of lands 
" generally, is not a good equitable Jointure within the Statute. 3d. That a Womaoj 
**' being an Infant, cannot by any contra6l, previous to her Marriage, bar herfelf of adif— 
* tiibutiv^ Share of her Hufband's perfonalty, in cafe of his dying inteftate." 

Lordfliip 
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Earl of Buck. LordfliiD Dccreed, that it fhould be referred to the Matter to take 

inghamlhire 

ag^nftDrury. .an Account of the Perfonal Eilate of Sir Thomas Drvry, conic 
to the hands of the Refpondent> and of his Debts and Funeral Ex- 
penceSt which were to be paid out of his Perfonal Eftate, in a courfe 
'of AdminiHration; and his Lordfliip declared that the Refpondent, 
being an Infant at the time of her executing the Indenture of the 
5th of October 1737, was not barred of her Dower in the Inteilates 
Real Eftate, nor of herQiare of his Perfonal Eftate, under the Statute 
of Diftributions ; and therefore his Lordfliip Ordered, that fo much 
of the Bill as fought to bind the Refpondent by the faid Agreement, 
fhould ftand difmiifed, and that the clear fucplus of the faid Intei^ 
tate's Perfonal Ellate, after payment of his Debts and Funeral Ex- 
pences, fhould be divided into three equal parts, whereof one-third 
part was to be paid to or retained by the Refpondent, as her fhare 
thereof under the faid Statute, and the other .two-third parts thereof 
were to be invefled in the purcfaafe of Three per Cent Bank Annuities, 
in the name and with the privity of the Accountant General, in Truft, 
in this Caufe, for the benefit of the Appellants, the Countefs of Buck- 
INOHAMSHIRS and JocosA Catkariva Drury refpe6);ively, until 
they fliould attain their age of twenty-one years, and he was to de- 
clare the Truft thereof accordingly, fubjed; to the further Order of 
the Court: and if the faid two-third parts belonging to the Appel- 
lants jefpedtivieiy, ^r any part thereof, had been already invefted in 
^ovseomment Securities, the fame were to be transferred to the faid 
Accountant General, in Trufb in the Caufe, for the faid Appellants' 
benefit; and he was to declare the Trufts thereof in like manner: 
and the Appellants were to be rcfpedlively at liberty to apply to the 
Court for further Diredions relating thereto as there £hould be oc«* 

cafion; 
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caiion ; and T>ire&ionB were given concerning the Allowance for the Eari of Bndc- 

Maintenance and Education of the Appellants ; and a Receiver, ij^nftn^. 

who had been before appointed of the Inteftate's Real Eftate, under 

an Order made in the Caufe, was to be continued until the fiirther 

Order of the Court, to pafs his Accounts before the Mailer, and ta 

pay one-third part of the dear yearly Rents of the faid Inteftates 

Real Eftate, from time to time as the fame fliould be received by 

him, to the Refpondent^ in lieu and fatisfad;ion of her Dower, and 

the other two-third parts of fuch clear yearly Rents, from thne to 

time as the fame fliould be received,, into the Bank, with the privity 

of the faid Accountant General, to the Account of the Caufe; and 

DireAions were given for placing out fuch two-third parts of the iaid 

Rents from time to time, for the benefit of tlie Appellants^ the Coun*- 

tefs of BucKiNGUAMsuiEE and Jocosa Catharina Drury; and 

all parties were to be paid their Cofts of the fuit to that time^ to be 

taxed by the Mafter^out of the Inteftate's Eftate; and his Lordfliip 

Tcforved the confideration of fubfequent Cofts,. until after the Mafter 

fliould have made his Report. 

% 

Soon after pronouncing this Decree, viz. 14th June 1761, the Ap* 
pellants, the Earl and Counteis of Buckinghamshire, intermar- 
ried, and the Caufe having been duly revived on that occafion, the 
prefent Appeal was brought to reverfe the Decree. 

After hearing Counfel on this Appeal, the following Queftion wa^ 
put to the Judges by their Lordfliips ; viz. 

•* WHETHER a woman, married under the age of twenty-one 
years, having before fuch marriage a Jointure raiade to her in bar of 

Dower, 
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Earl of Buck- DowcF is thereby bound -and barred of Dower within the Statute of 

inghamlbire 

a^nftDrury. .tlie 27th Hcii. VIII ?*' 

The Judges differing in Opinion, they were direded to deliver their 
Opinions " ieriatim/' with their Reafons. 

Mt. Justice WiiiMot. 
THIS Queftion depends entirely upon the true conftrudlion of 
the feveral Claufes in the 27 Hen. VIII. Ch. 10. (a)j relating to Join- 
tures; and in order to get at that conftrudlion, it will be necdOTary to 

conlider 



(aj The Claofes are,— 

6. " And be it further Enacted by the Authority aforefaidi That whereas divers 
'^ perfons have purchared, or have Eftate made and conveyed, of and in divers Lands, 
" Tenements, and Hereditaments, unto them And to their Wives, and to tlie Heirs of 
" the Hufband, or to the Hufband and to the Wife, and to the Heirs of their twol)odies 
" begotten, or to the Heirs of one of their bodies begotten, or to the HuAiaad and to the 
" Wife for the term of their Lives, or for term of Life of the faid Wife ; or where any 
" fuch Eftate, or purchafe of any Lands, Tenements, Hereditaments, hatTi been or here- 

•'* after (hall be made to any Hufband, and to his Wife, in manaer-and form above ex- 
" prefled, or to any other perfon or perfons, and to their Heirs and Affigns, to the ufe 
" and behoof of the faid Hufband and Wife, or to the ufe of the Wife, as is before re- 
" hearfed, for the Jointure of the Wife ; that then in every fuch cafe, every woman 
" married, Jiaving fuch Jointure made or hereafter to be made, (hall not claim, nor have 
'' title to have any Dower of the refidue of the Lands, Tenements, or Hereditaments, 
-*' thart at any tkne were her Hufband's, by whom (he hdth any fuch Jointure, nor (hall 
^ demand nor claim her Dower of and againft them that have the Lands and Inheri- 
'' ritances of her faid Hufband ; but if fhe have no fuch Jointure, then fhe (hall be ad* 
'' mitted and enabled te*purfne, have, and demand her Dower, by Writ of Dower, after 
^* the due.cQuHe and order of the Common Laws of this Realm; this Adl, or any Law 
" or Provifion made to the contrary thereof, notwithftanding." 

7. *' Provided alway. That if any fuch woman be lawfully expulfed or evidled from 
" her faid Jointure, or from any part thereof, without any fraud or covin, by lawful 
*' entry, adion, or by difcontinuance of her Hufband, then every fuch woman fhall be 
'' endowed of as much of the refidue of her Hufband's Tenements or Hereditaments^ 
" whereof fhe was before dowable, as the fame Lands and Tenements fo evided and 
^ expulfed fboA amount or extend unto/' 

8. *" Provided 
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CDn&ier the manner of making Provifions for Wives upon Marriages, Eari of Buck- 
and for the Iffue of thofe Maniages ; and how' the Law ftood, both againitDniry. 
in refpe6t of thefe Provifions and of Dower, before that Statute was 
made, and what alteration it intended to make in this fpecies of 
Property. 

Before that Statute, the legal Eftate of the greater part of the real 
property in the Kingdom was, for reafons unneceffary to be now 
mentioned, in the hands of Feoffees to Ufes or Truftees ; and when 
perfons who were in poffeflion, and received the Rents and Profits of 
thofe Eilates, marrie4 and died, Women were not dowable of thofe 
Eftates, becaufe the legal Seifin had always remained in the Feof- 
fees, and had never been in their Hulbands. 

The confequence arifing from this feparation of the legal and ufu- 
frud;uary Intereft was, that Huibands provided for their Wives he- 
's. ** Provided d£o, That this A6ij nor any thing herein contained or exprefled^ ex* 
'' tend or be in any wife hurtfol or prejudicial to any Woman or Women heretofore be- 
'' ing married, of, for, or concerning fuch Right, Title, Ufe, Intereft, or Pofleffion, as they 
'^ or any of them have, claim, or pretend to have, for her or their Jointure or Dower^ 
" of, in, or to any Manors, Lands, Tenements, or other Hereditaments, of any of their 
"^ late Huibands, being now dead or deceafed ; any thing contained in this A<51 to the 
'' contrary notwithftaodii^/' 

9. '* Provided alfo,That if any Wife have, or hereafter (hall have any Manors, Lands^ 
*' Tenejnents, or Hereditaments, unto her given and afTured, after Marriage, for term 
*' of her life or otherwife, in Jointure, except the fame aiTurance be to her made by Aft 
'* of Parliament, and the faid Wife, after that, fortune to overlive her fa id Hufband, in 
*' >vhofe time the faid Jointure was made or aflured unto her, that then the fame Wife 
^' to overliving, ftiall and may at her Liberty, after the Death of her faid Hufband, 
'' reftife to have and talce the Lands and Tenements fo to her given, appointed, or af- 
*' fured, during the Coverture, for term of her Life or otherwile, in Jointure, except the 
*' fame afliirance be to her made by Adl of Parliament as is aforefaid, and thereupon to 
*' have, aflc, demand, and take her Dower, by Writ of Dower or oUierwife, according to 
" the Common Law, of and in all fuch Lands, Tenements, and Hereditaments, as her 
'' Hufband WJis and flood feifed of any flate of inheritance, at any time during the Co- 
" vcrture ; any thing contained in this Ad to the contrary thereof notwithflanding." 

B b fore 
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fn^'hamml'r?' ^^^^ ^^ ^^^^^ Marriage, cither by Feoffments made to the Ufes of 
IS'^D^%. themfelves and their Wives, under the Statute of 1 Rich. III. which 
enabled Ceftui que Ufe to conyey ; or by limiting Ufes to them by 
13eed ; or by taking Conveyances of the legal Eftate from their 
Feoffees to themfelves and their Wives, either for Life or in Tail;, 
and fome times the Anceftors, or collateral Relations of the Hufband, 
conveyed Eftates ta the Hufband and Wife for Life, or in Tail; and 
being ufu^iUy made to thejn '* jointly,'' this kind of Provifion, from* 
thence, acq\ured the »ame of ^ " Jointure/* 

The Statute of the 1 1 Hen. VIL c. 20, was made on purpoib^ 
to g^jard thefe Provifions, and to afvokt all Difcontit^UiaBces, Aliena- 
tions, and Warranties made by Wive» of thde Eftates, to the preju- 
dice of the Iflue or Heirs of the Hnfbajod : and though the word Join- 
ture is not in the 1 1 lien, VII.. yet it wqs heW 1 Leov 26 1 , i Cro. 2* 
that no Eftate, limited to a Wife^ i» withiiix the noieaning of that Sta^^ 
tute, unlefs it appears to have been made for her Jointure, where 
the Inheritance was to go to the Iffue or Heirs of the Hufband : and 
th^fe Provifions went by the name of Eftates made ^ ex provifione 
viri ;" and from this Statute of the 1 1 Hen, VIL and alfo from th^ 
recital in the Claufe relating to Jointures in 27 Hen. VIIL it appears^ 
that thefe Eftates were frequently limited to the Hufband and Wife^ 
and the Heirs of their bodies, and fometimes to the Hufband and 
Wife, and to the Heirs of the body of the Wife ; and the ftricftefl; 
Settlement which could be made at.the^time of paffing this A<9:, was 
to limit the Eftate to the Heirs o^ tbfe body of the Wife, fo as ta 
bring it within the protedion of the A6b of the 1 1 Hen» VIL The 
Limitation to Truftees, to preferve contingent Remainders^ was not 
then invented ; and therefore, if the Eftate was limited to the Hufband 

for 



XORD CHIEP JrSTICE WTLMOt. 187 

ifor liife, Remainder to the firft and every other Son of the Marriage, ^'l;^^J?J'- 
he might bar the contingent Remainders before the exiftence of Iffue; ^gi|^^|||^' 
or if the Eftate was limited to the Hufband in Tail, he might bar the 
Eftate Tail, and the Remainders too, by a Recovery. The moft that 
could be done, was to veft the Eftate Tail in the Wife ; and then it 
was under the protection of the 11 Hen. VII.; and it appears from 
the Books, that thefe kinds of Limitations were very frequent, fome- 
times of the Eftate itfelf : but oftener of the Ufe ; atid it was more 
natural they fliould be fo, becaufe it was canying the check upon 
Alienation, fo anxioufly aimed at by every body, as far as the policy 
of the Law would then endure. 

And it was ufual to make thefe kinds of Limitations, not only 
\ipon the profpe6l of a Marriage, then under immediate contempla^ 
tion; but Eftates were fettled by Anceftors, and taken upon Pur- 
chafes, with Limitations to women whom fhey or their Sons fhould 
-aftenvards marry, without a view to, or fo much as the knowledge of 
any particular Woman who was to take under it. 

And I lay infinite ftrefs upon this mode and fafliion of Settlements 
^at the time of making the A61, becaufe it will open the true reafon 
of giving them the quality ef a Bar of Dower, and that reafon will 
•apply as ftrongly in the cafe of Infants as of Adults. 

One great inconvenience accompanied thefc kinds of Provifions ; 

for whether they wtre made before or after Mamage; if the Hufband 

had the legal Seifm of any other Eftates, either in Fee or Fee Tail, 

the Wife would be entitled to Dower in thofe Elkttes, and keep the 

• Jointure too. 

This inconvenience did not frequently happen, becaufe the legal 
Eftate and the Ufe were feldom in tlic fame hand ; and hufbahds 

B b S liad 
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Earl of Buck* liEcl it abfolutcly in their power to prevent it, by putting the Eflate^, 
againft Druiy. which they had before their Marriage, into FeoflFees, and by taking 
all fubfequent Conveyances to Feoffees, or to themfelves and others 
jointly, fo as to prevent the right of Dower from ever attaching. But 
when the Legiflature had come to a Refolution to confolidate the Ufe 
and the legal Eftate, and to unite them together to all intents and 
purpofes, they faw very plainly, that it was neceffary to make feveral 
Regulations, not only in refpedl of the immediate and inftantaneous 
influence which this confohdation would have upon real Property, as 
between perfons then married, but alfo as^to perfons who fliould marry 
after the Ad; was made. 

From the Preamble of the Statute, it is clear the Legiflature in- 
tended that one confequence arifing from this* union fliould take 
place in its fuUefl; extent, and that was,, in Cafes, where no Settle*- 
ments had been made upon Wives, " ex provifione viri." 

In thofe Cafes, all Wives, prefent and future, were to have Dower 
of all the Efl;ates of Inheritance, whereof their Hufl3ands were feifed 
during the Coverture^ And in this refpe6t, the A6t was very bene- 
ficial to Wives. It was not an enabling A€b; for it did not give a 
Right of Dower ; but the Confohdation ampliated and enlarged the 
fund and fubjedt-matter of that right, by putting all their Hufl>aud s 
Eftates within the reach of it. 

It is equally clear, that where Settlements had been made upon 
Wives, " ex provifione viri," whether they were made before or after 
Marriage, the Legiflature intended that they fliould not retain the 
Efl;ates given by thofe Settlements, and be entitled to Dower be- 
fides : and in this refped the A&, was an abridgment of the Right, 
which the Common Law gave them, of retaining both ; and another 

thing 
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thing is equally clear, that the Ad leaves Widows, who were then liv- J^'J^^J."^'^' 
ing, exadly as it found theai, entitled either ta their Settlement, " ex ^^^^^^^^ 
provifione viri/' or to Dawer, op to both, or to neither,, in the fame 
manner as they would have been, if the A6i had never been made. 

When the Legiflature had determined that Widows (hould not heve 
both Jointure and Dower, it became necelTary to determine which 
tliey fhould have, either to- make Jointure bar Dower, or Dower bar 
Jointure, or to give them their choice; 

They refolved that a Jointure fliould bar Dower ; but qualified 
and relaxed the Rule, by giving a choice, where the Jointure had been 
made after IVtarriage; 

The fubftance of the Claufes, exprefling the intention of the Le- 
giflature upon the feveral points I have mentioned, is, that a Woman 
who then had, or thereafter fliould have, a Jointure made, fliould not 
have Dower in the refidue of her Hufl)ands Eflate; but, if flie was 
evi6ted of all, or any part, then flie was to have a compenfation out 
of the refidue of her Hufl^and's Efl:ate; or if the Jointure was made 
after Marriage^ flie might refufe her Jointure and claim her Dower, 
with a provifo to fave the Rights^ of Widows then exHling. And it is 
veiy materiaiinithis place to obferve, that the A61 does not lay down 
two different Rules, one for Jointures which had been made before 
the A£l, and another for Jointures which fliould be made after the 
A&; but the Rule laid down in one cafe, was to govern equally in 
tlie other. 

Ife is impoflible- to. fever the Cafes in point of conftrudion, becaufe 
they are conneded together in the fame fenteijce : the words are fpoken 
in the fame breath, " Jointures made or hereafter to be made:" the 
meafureof the Righ t was to be exactly the Cune; and mdeed the 

eiaufe 
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FariofBuck- Claufc is wordcd in fuch n manner as to fliew, they had their eye 

ingltamlhire 

.gaiaftDmiy^ principally upon the Right of perfons who were then married. 

And though it was alfo intended, " imponere normam futuris," 
<jet the immediate objed in their thoughts, was the Cafe of Womea 
then living, and the adjuftment of their Rights was to be the model 
by wliich the Rights of all Women, who Ihould be married after the 
Ad:, were to be determined ; and this Caijb muft now be confidered, 
as the Cafe of an Infant married at the time of the Adl, and Surviving 
her Hufband ; and therefore the true Queftion in tliis Cafe is really 
410 more than this : 

Whether the words in this A<9: of Parliament, " every WomaE 
maiTied having fuch •jointure made,'' that is, having a Settlemeiit 
•* ex provifione viri,'' with fuch Limitations as are mentioned in the 
Recital, or which fall within the Equity of thofe Limitations, did not 
comprize every Woman then married, whether flie was an infant, or 
an Adult Perfon, when fhe married. 

If the words, ^ being under age, or of full Bge^' had been added 
lo the words, " every Woman married,*' there could have been no 
-doubt but (he would have been bound by them, 

I think that it appears as clearly to be the intention of the Le- 
giflature to comprize Infante in thefe general words, as if they had 
been exprdsly named. 

llL — ^Tlie words are general, " every Woman married,'' without 
diftinguilhing, whether they were of aga or under age ; and therefore, 
taking them in their common and ordinary fignification, they com- 
prize Infants as well as Adult Perfons. 

And the Exceptions and Notice taken of Infants in many A6ls of 

ParUament, are a firong indication of the fenfe of the Legiflature, that 

^ even 
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even in refpcd of Parliamentary Bars to their Right, general words ^gi^ J??' 
would include them. again^^^wy, 

, The 1 Rich. III. c. 7. direfting tliat Fines conclude as well Privies 
as Strangers, excepts Infants. 

The Statute 4 Hen. VII. c. 24. excepts them particularly, and that 
A^ is worded in fuch a maimer as to lliew, mod manifeftly, the Le- 
giflature thought that the words, " the Fine to be a final end, and* 
*^ conclude as well Privies as Strangere to the fame,'* would have 
comprised Infants, if they had not been excepted. 

And the Cafe of Stowcll and Zouch, in Plowden's Commentaries^, 
is a dire<9; Authority, in point, that in a Cafe which does not fall 
within the Exceptions of that Law, the general words extend to In- 
funts, as well as Adult Perfons : 

A Diflieifor levied, a. Fine:. two years pall: the Diffeifee died^, 
leaving an Infant Heir at Law, who infifted that he was not barred 
by the Fine till five years after he came of age ; but as the exception 
4id not extend to that Cafe, and the time began to run in the Life 
of his Anceilor, it was heldtliat it iliould run againft him^ as if he 
had been an Adult. 

1 Rich. III. c. 1. enabling Ceftui que Ufe to make Feoffments, pro^ 
ceeds^ upon a fuppofition that general words would include Infants; 
and to guard againft that confequence, adds to the general words, , 
'* any perfon or perfons being of full age.'' 

The 23 Hen. VIIL and 21 Jac; I. Statutes of Limitations, excei>t 
them particularly, upon an apprehenfion that the general words;, 
" perfon or perfons " would have included them. 
. The Statute aillien. VIIL c. 13.. feift. 16. enacts, " That the 
^ King fliall hold and enjoy all fuch Ilonoui-s, Cailles, Manoi-Sj 

**^ Lands,. 
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Jji^Jj*^" " Lands, &c. as he hath obtained, and has by way of exchangCt 
^^1^ P^' " bargain, purchafe, or other whatfoever mean or means, according 

to the true intent And meaning of his highnefies's bargain, exchange, 

or purchafe, notwithflanding any mif-recital, mif-naming, non- 
** reoital, or not naming of the Honours, Caftles, &c. coniprifed or 
-** mentioned in the writings or bargains made between the King^s 
" highnefs and any other party or parties, or of the towns or counties 
** where they lie — with a faving of the rights of fidl perfons, except 
•• the perfons themfelves, of whom the bargain, exchange, or purchafe 
•• was had, their Heirs and their Wives." 

This AiSl took away tiie Right of Dower from the Wives of the 
Grantors^; and the exception of Wives out of the Saving, fliews the 
feftfe of the Legiflature upon a Title of Dower — ^That it was " afmall 
thing arid cafual,'' and therefore took it away from her, though flie 
was not fo much as party to the Grant. 

The Hulband might then have defeated Dower by Felony as well 
as Treafon ; and as he might have deprived his AVife of it by a 
Ciume, the A61 gave the fame effed; to his grant. 

The exception out of the Saving, evidences the intention of the 
Legiflature to take the Dower away, without any equivalent at all. 

So in Needier v. Bilhop of Winchefler, Hob. S24. Lord Hobart 
fpeaking of this Statute, fays, " As touching the meaning of the Sta- 
" tute to this purpofe : the purpofes of thefe Statutes were to eflablifli 
•* Coffveyances to and from the King, according to natural Equity, 
•' fecundam equum & bonum," which, is, " Lex Legum,** without 
•* refpeift to legal ceremonies : but it was never meant to enable thofe 
** perfons, or their Grantees, who by natural defe£b or difable- 
•• ments were, either by the Law of Nature, or by the Law of the 

" Land, 
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"^ land, difabled to grant ; and therefore, if an Idiot, Lunatic, or ?trf of Bock- 

' ^ ingfaamilure 

" an Infant under feven years of age, had made a Grant to the King, *g"«* ^™^* 
^ this Statute had never made thefe good, for " Jura Naturae funt 
^* immutabilia/' 

" To conclude, as this Statute doth not confirm a Grant made of 
^ that, which b not the Grantors to give ; fo thefe weak perfons are 
*^ owners of the lands, to hold and retain to themfelves, but are 
*' efteemed in Law as not* owners to give them away ; and therefore 
^' it was a needlels explanation in the Statute of Wills, that Idiots, 
^' and the like, (hould not be enabled to devife/' 

" The obje6lion that was inferred out of the Saving of the Statute, 
** where Wives were excepted, that therefore thej were meant to 
*' be bound, moves me nothing : for (befides that it is a weak, im* 
^^ plicit, and indirect inference to let in fo great an abfurdity and in^ 
** congruity of Law) that Exception doth not reach unto the Wives 
^< that are Parties, that is, to fuch as join in the GraAt of their own 
^^ Efiates; but to the Wives of the Parties to the Grants, that is, hav« 
^* ing nothing but of the Wives Title of Dower, which being a fmall 
*^ thing and cafual, they were content to free the Kings Eftate of; 
^ the words are " other than the Parties, their Heirs, and Wives ;* 
** fo they put the Wife in rank with the Heir/* 

The Statute of Wilk being conceived in general words, the 34 Hen* 
VIII. takes Infants out of thofe general words ; and though I con* 
cur with Lord Hobart in thinking that it was not neceilary to infeit 
fuch an Exception, becaufe an A£t enablmg perfons to convey by a 
Will, could never have been conftrued to capacitate a perfon to 
convey, who coidd not convey by Deed ; yet the more unneceffary it 

Cc was 
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Earl of Buck- 'yvas, the morc ftronglv it fortifies the inference drawn from it in fa» 
againftpnii y. your of the extent of the general words in an A6i: of Parliament. 

But many Cafes have been put where the Law implies an Excep- 
tion, and takes Infants out of general words, by what is called a " vir* 
tual" Exception. 

I have looked through all the Cafes ; and the only Rule to be drawn 
from them is this, that where the words of a lAw, tn their common 
^nd ordinary fignification, are fufficient to include Infants, the virtual 
Exception muft be drawn from the intention of the Legiflature, ma- 
nifefted by other parts of the Law, from the general purpofe and de- 
.fign of the Law, and from the fubje6i matter of it. 

Whereas in the prefent Cafe, I will fliew, ill. an intention to in- 
clude them,, from other parts of this Law, from the general view and 
defign of it, and from the nature of the Claim which is to be afiei^d 
by it. 

2d. — That this A&, hath been expounded in fuch a manner, foon 
after the making it, as to (hew that the Bar doth not arife from the 
agreement of the Woman to a Jointure before Marriage ; but from 
the energy and force of the A€t of Parliament, fubftantiating the Set- 
tlement againft her for this particular purpofe. 

3d. — ^That if it was doubtful, Ulage is the proper Decider of that 
doubt ; and that the Ufage has been in favour of this ConftruAion. 

4th.— That there are the greateft Judicial Authorities for it; only 
one Cafe, which pafled ^ fub filentio,'' againft it. 

ift.— Moft of the Women of great Families and Fortunes were 
married under age, and the Man-iage of Infants was given, or fold, like 
any other perfonal Property. The Legiflature could not but know, 

that 
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that a multitude of Wives, then exifting, had been married under EariofBuck. 

• **•/• ittghainftiirc 

age. The l6th Sedion of the Ad proves decifively, that it did arife againftDmry. 
in their minds ; for that Claufe takes notice, for another purpofe, of 
Heirs being within age or of full age, which (hews that thefe different 
periods of time were then in their contemplation ; and Infancy there- 
fore mud have arifen in their minds as well as Coverture. Indeed, 
the idea of one difability cannot prefent itfelf to the mind of a Lawyer, 
without the other. They are fo conne6ted together, and the confe- 
quences arifing from both, in many Cafes (not in all) are fo exadtly 
the fame, that they will obtmde upon the imagination at the fame 
time. And when there is a Provifo qualifying the Bar in a particular 
inftance, it is i-eally equivalent to faying, ^* We mean the Bar ihould 
♦* take place in all Cafes whatfoever, except in the inftance we have 
" exprefsly provided for.'' And the Language of the Law upon this 
fiibjed is, that in all Cafes of Statutes with Provifos, they (hall be 
taken generally, and in the moft extenfive fenfe, in all particulars, not 
reftrained by the Provifo, by force of the general words. 

If they had not thought the general words would have barred 
Femes Covertes, in refpeA of Jointures after marriage, it was a vain 
and ufelefs Provifo* 

It was abfiird and ridiculous to take perfons out of the A<9:, who 
were not in it; but the Legiflature, by this Provifo, have in reality 
given their opinion upon this Queftion — they have in effect faid, 
** the general words will extend, to Jointures made upon perfons under 
all kinds of Difabilities ; but as that is not our intention, in refpe£i 
of Jointnres made after Marriage, we will take them out of the ge- 
nerality of the Law ; but leave Jointures, before Marriage, to bar 
Dower in every other Cafe whatfoever.*' 

Cc « If 
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EarJ of Back- Jf U is faid, that tjiis was only a Claufe of caution ; the fame caution » 
agaJnftDrury. ^yliich produced the Provifo in favour of Femes Covertes, would 
have extended to Infants, in cafe they had meant to give the fame 
Eledion to both. 

And Lord Hobart, in Sherley v. Wood, Hob. 71. underftands the. 
Lnw in this manner ; his words are, " The Statute of Ufes hath a ge-. 
" neral purview, that Jointures made for Wives, without diftinguifhing 
" before or after Coverture, fliall bar Dower ; and then comes a Pro-i 
" vifo, that if it be made during Coverture, flie may refufe it, and 
" take her Dower ; which is a kind of remedy provided for her out 
" of the generality of the Law, and therefore muft be pleaded by 
" her :" that is, a Feme Coverte is within the general words ; and 
ilie muft take herfelf out of the general words, by bringing her Cafe 
within the Provifo* 

The Cafe put by Dyer in Plowd. 360. is very appofite to this Cafe. 
The Statute of Fines, in 18 £dw. I. mentions Infants, and not Femes 
Covertes, which is the reverie of this Cafe; and Dyer is of opinion, 
that becaufe Femes Covertes were not meotioned, they were l:)ound 
\}y a Fine and Non-claim, under that Ad. 

Tliis Provifo relating to Jointures after Marriage, does not take a 
Feme Coverte out of the ena<5ling Claufe generally, as it would have 
done, if it had faid, " provided this Ad fhall not extend to Femes 
Covertes f No — ^Femes Covertes were the objeds of the enading 
Claufe. The Bar was created and pppofed to them by the defigna-^ 
tion of married Women ; and the Provifo only removes the Bar, at 
their Eledion, in a particular Cafe ; and therefore, even in refped 
of Jointures after Marriage, Femes Covertes are ftill within the 
general words to every purpofe whatfoever, but the fpecial purpoi^ 

of 
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cf making an Eledion whether they will take their Jointure or EarfofBock- 

Bower. againftDmiy. 

For fuppofe a Jointure is made after Marriage, and a Woman ac- 
cepts it, and brings a Writ of Dower : if (he is not within the general 
words of the enaGdng Claufe, (he mud have both. 

To another purpofe a Wife, in refpe6t of a Jointure after Marriage, 
is within the enabling Claufe ; for fuppofe (lie was to ele<9; her Join- 
ture, and afterwards be eviAed. If (he is not within the enading 
Claufe, (be is not within the Provifo which immediately follows the 
enacting Claufe, and gives the compenfation, viz. ** provided that 
•* if any fuch Woman be evi6l€d, (he (hall have a compenfation.'^ 

What Woman ? Every Woman having a Jointure mentioned in 

the enacting Claufe, and no other ; and therefore^ unlefs the enad;ing 
Claufe includes a Woman, in refped; of a Jointure after Marriage, 
(he could have no comt)enfation out of the re(idue of her Hu(band's 
Eftate, upon an Evidion of all (h* any part of her Jointure made after 
Marriage. 

If Infants were not included in the general words of this Law, they 
muft have been entitled both to their Settlements and Dower; for 
this is the only Claufe in the A& which can take that Common Law 
Right from them ; and if an Infant eleds a Jointure made after Mar« 
nage, and is evided, ihe is not within the compenfating . Provifo; 
unle(k (he is within the general words of the enading Clau(e ; for it: 
can extend to no other. ^ .^^r <^; 

But to avoid that inference, whidi prpves too mucb^ it has been 
iaid that Women may be fo far included iathefe words, as to pr&vi^ 
their beiqg entitled to both their Jpintpn^ and. Dowen; yet (tiU ib 

muft 
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Earl of Buck- muft be undedlood to leave them to that right which the Common 
AgainftDruiy, Law gives thcm, of difagreeing to thefe Eftates when they came of 
age : that even before this A61 of Parliament, they were not obliged 
to take the Eftates limited to them by thefe Settlements, ^* ex provi-* 
fione viri ;'' and that it would be a moft harfh and fevere expofition 
of this. Statute to take away a right, which they had, of refuiing thofe 
3ettlements. 

But if they are included in the general words for one purpofe, 
they muft be included for every purpofe to which the Provifion of 
that Claufe extends. And I do not contend that this Claufe takes 
away the right which Infants have of difagreeing to their Settlements 
after the death of the Hufband. They might difagree to them after 
this A61 if they pleafed, as they might have done before the A61; 
but ftill the Statute gives thefe Settlements the energy of a Bar. 

It was the exiftence of a Settlement made before Marriage at the 
time of the A61, and of a Settlement made before Marriage fince the 
A A, which conftitutes the Bar within the meaning of this Ad of Par- 
liament. 

• If the Settlement exifted at the time, the Bar attached the inftant 
the A61 pafled. The right of Dower was that moment annihilated, 
as to all Women who were then living, and had Jointures made be- 
fore their Marriage. To this purpofe the Statute impregnated the 
Settlement with the quality of a Bar, which could not be varied either 
by accepting or refufing the Settlement-afterwards, 

And when a Settlement was made after the Ad, before Marriage, 
the right of Dower never arifes. The Statute interrupts the right : 
there is no inchoation of it by the Marriage. In that particular it 
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-b a Repeal of the Law of Dower ; it is faying that a Marriage fo cir- ^J^^^^^" 
cumftanced fliall have no effed " quoad dotem :" it is as much a ' f^^J^; 
Plea in Bar as " never coupled in lawful Matrimony," 

But it may occur, that a Jointure, when refufed, is void " ab 
initio ;'* and therefore, that the Wife, in that cafe, is not a Woman 
having a Jointure, when fhe claims her Dower: 

When an Eftate is refufed, it does not become void to all intents and 
purpofes, as if it had never been : for fuppofe an Eftate conveyed to 
a Feme Coverte, or an Infant, and the Grantor afterwards makes his 
Will, and devifes it, and the Feme Coverte, or Infant, afterwards re^ 
• fufes ; the Will of the Grantor will not be good. Butler and Baker's 
Cafe, 3 Co. 25. 

But fuppofe it was void at Common Law, yet a Statute may give 
it a being and an effed for a particular purpofe, and at the fame 
time leave it, for every other purpofe, to all the confequences which 
it would hav^ had, if the A6t had never been made. 
• If flie had a Jointure when the A&t palled, or, fince the A61, has a 
Jointure at the time of the Marriage, and may take that Jointure if 
Ihe pleafes ; the Adl has drawn the line upon her, and fays (lie fhaH 
have ho choice. For the A6k is not, ** every Widow having a Jointure 
when (he demands her Dower ;" but, ** every Woman married having 
fuch Jointure made or hereafter to be made;*' and a Jointure which 
liad been limited to an Infant before Marriage, was a Jointure made^ 
and fo efFedually made, that (he could not difagree to it till her 
IIu(band died ; and in that refpejft differs widely from a Conveyance 
made by .an Infant of her own Eftate, which (he may avoid at aixf 
time. • •' 

^ All 
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^ri 6f Budc- All Books, which treat of Dourer, fpeak of it as an inchoate, incep- 

inghamlhirc ^ . ^ r ^ r 

againft^fy - tive, initiate right, given by the Marriage, and confilmmated by the 
death of the Hufband. 

The death of the Hufband does not give it, but completes it ; and 
if a Settlement before Marriage prevents the right from ever begin- 
ning, the death of the Hufband cannot confummate what never be^ 
gan ; much lefs a Refuikl, which muft be pofterior to the death of the 
Huiband. 

The Cafe, put at the Bar, of a Fine levied of a Jointure made be* 
fore. Marriage, and of one made after Marriage, is in point to fhew, 
that the Bar is created by the Settlement in the one cafe, and by th^ 
Acceptance of it in the other. If a Fine is levied by Hufband and 
Wife of a Jointure made before Marriage, the Wife cannot claim 
Dower in the refidue of her Hufband's Eftate; but if it is levied of 
a Jointure, made after Marriage, fhe may. 

AVhat is the reafon of the difference ? becaufe the right of Dower 
had never exifted in the one Cafe, but it had in the other; and no- 
thing could bar it but Acceptance, which could not be till after the 
Marriage, and then there was nothing to accept. 

And is it to be conceived, that when ike Legiflature was forming 
a Law of fuch importance to the Public, which was to be, and really 
has been^ and now is, the bafis of all the real property in the King» 
dom, and they were confidering the confequence of that Law in re« 
^e6b of married Women, (and in the Cafe of Women, married Infants 
mufl have occurred) they fhould leave fo many married Women upon 
«^ virtual Exception in one Cafe^ and guard them bj an exjurefs Pro* 
vifo in another? 

i It 
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Itisver3^ material to obferve, that this Ad of Pariiament, even in EariofBnck- 

•^ ^ ^ inghammire 

its great and principal objedi, the union and confolidation of the againii Drury. 
legal Eftate and the Ufe, takes into its grafp Infants, as well as adult 
Perfons, in general Words : the words are, ** where any perfon or 
peifons fhall be feifed to tlie ufe of any perfon or perfons/' Suppofe 
tlie legal Eftate had at that time defcended upon an Infant, and the 
Ufe at that time were in an Infant : this parliamentary Conveyance 
would certainly have taken place, in fuch a Cafe, exadly in the fame 
manner as if they had been of full age, or an A6i had pafled in any 
particular Cafe enabling one Infant to convey to another. 

Upon what foundation would fuch a Conftrudion have been made? 
Becaufe the words in their proper and ordinary fignification compre* 
l^end Ini&nts ; and there was the fame reafon to unite the legal Eftate 
and the Ufe in the cafe of Infants, as of adult Perfons. 

But it may occur, that in fuch a Cafe there could be no prejudice : 
it was only vefting the legal £ft:ate where in equity and confcience 
it ought to be. 

Anfwer: — ift. It (hews that the A(9; was dealing with Infants bj 
general words, 

2d. That no prejudice could arife to Infants, by giving tiieir Set-- 
tlements the efFe6t of a Bar, which the Legiflature did nctt intend 
in the cafe of adult Perfons. 

What was the reafon of making a Jointure before Marriage bar 
Dower, and not letting Dower bar the Jointure ? They found an in-* 
finite number of Eftates at tliat time under Settlements, with Limi-* 
tations made by Huibands and their Anceftors to Wives in Tail, be* 
caufe that was the ftri<9;eft Settlement which the Law then knew. 

D d The 
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Earl of Buck- Thc iuiuflice of repealing thefe Settlements, which are domeftic 

inghamftiirc *' x o 

againftDrury. Family-La ws, adapted to the circumftances and exigencies of every 
particular Family, mull have determined them in' a moment not to 
lay the leaft fouittlation for breaking in upon them ; and as they 
could be made from no other motive but a defire to fecure a proper 
Provifionfor Wives furviving their Huibands, the Legiflature faw 
there could be no hardfliip in refufing them a choice of Dower, in 
oppofition to their Settlements ; and though Dower in their Huf- 
bands Eftate (even before the union effedluated by this A<^, but par- 
ticularly after this A61) might, in fome particular inftances, be more 
valuable than the Eflates provided for them by thefe Settlements ; 
yet this inequality, in particular inftances, was moft amply compen- 
fated to the Sex in general, by putting fuch an infinite quantity of 
Property within the reach of Dower, where no particular Provifions 
had been made for them. " Nulla Lex fatis commoda omnibus eft — 
** id modo queritur, fi majori parti et in fumm^ re prodeft/* 

The Rule laid down by the Legiflature was this : let Women, wha 
have no Settlement, take their Dower in all their Huibands Eftates^ 
whether thofc Eftates were vefted in them before this A6t or by this 
A6t : but let the Women> who have Settlements made before their 
Marriages, acquicfce under thofe Settlements, and abide by the Pro- 
vifions which have been thereby made for them, whether they are 
great or fmall, adequate or inadequate; whether they have been made 
by the Agreement of themfelves or their Friends, or have been the 
mere fpontaneous Ads of the Hulband or his Anceftors. 
- The Obje<ftion of Fraud, fo much relied upon, does not exift, as 
applied to a Settlement made before the Ad; for a Settlement could 
4 not 
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not be made to bar Dower fraudulently, when it could not be made sariof Buck- 

^ inghamilure 

to bar it at all *e»^^^ ^^'y: 

But (it is faid) though it could not be made fraudulently to bar 
Dower, yet the Wife might have difagreed to the Settlement, and 
have reiufed to accept the Eftate given to her by it. 

It is a very foreign fuppofition, that an Eftate fliould be limited to 
her for a Provifion not worth her acceptance, when (he could lofe no 
other advantage by accepting it ; but fuppofe it was " damnofa Hae- 
reditas,*' did the Legiflature mean to take away her right to difagree, 
and force the Eftate upon her, " nolens volens ?'' Certainly not. 
She might agree or difagree to the Settlement, juft as ftie might have 
done before the A<ft; but the Bar, which the A<Sl has given to the 
Settlement before the time of agreeing or difagreeing comes, cannot 
be avoided by her refufing to accept it. It is the Will of the Legifla- 
ture, acting upon Settlements then exifting, which conftitutes the 
Bar, and not the agreement to thofe Settlements. 

Suppofe inftead of making thefe Settlements a Bar of Dower, they 
had given Women a right to ele6l, to take which they would, what 
would have been the confequence ? It would have put it into the 
power of every Woman in the Kingdom, where the Eftate was li- 
mited to her in Tail, to have defeated the Limitation to the Iffue, 
and thereby to overturn the ftri£left Settlements which were then 
exifting, or could then have been made : for flie could not refufe for 
herfelf only ; becaufe the Eftate Tail being to veft in her, either to- 
tally or not at all ; if ftie refufed to accept the Eftate Tail, it muft 
vaniftx as to the Iflue ; and wherever the Dower was more valuable 
than the Eftate limited by the Settlement, flie would have been ba- 
lancing tlie difference, and tempted to make an Election of her 

D d 2 Dower; 
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Earl of Buck- Dowcr: and the Iffue who were Purchafers for a valuable Confidera* 

inghammire 

againft Dmiy. jj^^ under their Father, as well as their Mother, muft have loft the 
Eftate. 

To illuftrate my meaning by an inftance — By a Settlement before 
Marriage, an Eftate ftands limited to the Hulband and Wife, and to 
the Heirs of the body of the Wife by the Hulband to be begotten, 
leaving the Reverfion with the Huiband. The Hufband fells the 
Reverfion, or limits it over to his Brothers or other collateral branches 
of his Family, and dies, leaving Iffue. The Wife furviving fays, " I 
'* was. an Infant when this Settlement was made, and therefore I 
" will refufe the Eftate given by this Settlement, and have my Dower 
*^ out of the whole Eftate." What would have been the confequence ? 
The Iffue of the Marriage would have been difinherited, and the 
Eftate gone to ftrangers, or to the collateral branches of the Family. 

Did the Legiflature intend to leave this right in an Infant any 
more than in an Adult ? When the Settlement was made^ it was 
thought to be a proper Provifion. 

Women may accept or refufe their Jointures as they pleafe ; but if 
they do refufe them,, they fliall not have Dower; and when that 
temptation was taken out of their way, there was no danger of their 
defeating the Limitation to the Iffue of the Marriage by a refufal.. 

It is faid tliat the motive which, induced the Legiflature to give 
Femes Covertes an Ele6lion,.in refped of Jointures after Marriage, 
was becaufe they were " fub poteftate viri,'' and incapable of con- 
trading : — that Infants are equally incapable, and. therefore ought to 
have the right of Eledion. 

That is faying in fo many words, that apeifon to whom no right 
is given by the Ad to eled^ fliall be in the fame fituation as a perfon 

to. 
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to whom a right is given by the A<ft to eled; ; which is in reality to -^ haSl^^*^^ 
deftroy the diftindion which tlie Provifo in this A<a has made and ^^^nr^ 
eilabUlhed* 

Suppofe the incapacity of contracting to be the reafon for giving 
an Eledlion in the Cafe of a Jointure after Marriage, and this Objec- 
tion had been made at the time of paffing the Ad. " You give 
" Femes Covertes a choice as to Jointures after Marriage : why do 
" not you give Infants a choice as to Jointures made before Mar- 
" riage ? They are equally incapable of contracting/' The plain and 
obvious anfwer mull have been, " The cafes of an Infant before Marri- 
" age, and of a Woman after Marriage differ moft effentially : a Feme 
" Coverte is under the abfolute controul of lier Hufband : he would 
" be contracting with himfelf. The principal contrail, the Marriage^ 
" is paft ; and by that Marriage the Wife has acquired an inceptive 
" right of Dower, which he fliall not take from her. But an Infant 
" is not under the controul of the Man, before fhe has married him. 
*^ She is under the controul of her Parents or Guardians; and, though 
** a Marriage without their confent cannot be refcinded, yet the Law 
" experts and requires their Confent, and punifhes all Marriages con- 
" traded without it'* 

^ Settlements are made by the interpofition of Parents and Guar* 
" dians. They are the perfons whom the Law appoints to dire<9; 
" the Infants in thefe ftipulations,. and to oppofe to the intended 
^ Hufband.. ** Ad ea quae frequentius accidunt, Jura adaptantur.'^ A 
^ Marriage, without their C6nfent, would not have entitled the Wife 
« to Dower : for though the Ecclefiaftical Law did not refcind the 
^ Contract, becaufe it could not reftore her to what fhe had lofl by 
^ the execution of it, yet the Bifhop would not have certified fuch a 

" Marriage 
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EtriofBiick. " I^Iarriage to be " legitinuim Matrimonium/' It was not a dm- 
'"^^^Siary. ** trad to affcd a right wliicli (lie then had, as is the cafe of a Join- 
^' ture made after Marriage; but it is a contingent right merely^ 
« which flie b to derive through a Contrad, which the Law enabled 
** her to make. Her own Ellatc is not affeded by it/' 

« Conditions, exprefs or implied, bind Infants- This is a kind of 
** Condition annexed by the Hulband to the difpofal of himfelf. If 
** flie takes him, flie ought in jufticc to abide the terms on which ihe 
^' accepted him : She ought not to retain the benefit of the Contrad, 
^* and then rejed the Condition upon which the Hulband entered 

« into it.'' 

" We find an Infapt competent to the principal Con trad; ; and 
** therefore will confider her competent, as to this precedent ContraA 
** which induced the Hufband to enter into it." 

" By giving the Wife a right of Election in the cafe of a Jointure 
** after Marriage, we leave the Hufband s Eftate exadly in the fame 
^ fituation as when the Settlement was made, fubje6b to the right of 
*' Dower which the Marriage had given; but by • giving a right to 
*' eled Dower in the other Cafe, we fliould fubjed: the Hufband's 
** Eftate to a right which it was not fubjed to when the Settlement 
'* was made, and which he might have efFedually prevented at that 
*' time^ either by not marrying her at all, or keeping his whole Eftate 
^ out of the reach of that right. And the Law makes an effential 
** difference between the privilege oiTlnfancy, in refped of Rights 
^* vefted in Infants, and a Title to^lraiigs which never were vefted 
^' in them." 

If an Infant had Title to enter for Mortmain, and did not enter 
within tibe year ; or if he did not enter into lands purchafed by hhsr 

ViUein 
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Villein before the Villein had aliened them; he could not enter after- Eari of Buck- 

ingbamihire 

wards in either cafe ; for there he had nothing but a title to a thing ^j^ft^||^- 
which never was in liim. Plo. 364. b. 

Though the Common Law fays, " that perfons muft treat with In- 
" fants at their peril ; becaufe they will be bound by the Contmdls 
" they make with them, and Infants retain their right of avoiding 
" them f yet that regards only Contra6ls affecting their own original 
property, not meaning that they fhould derive an intereft out of the 
property of another perfon. It would be a Fraud upon the Hufband ; 
and the Cafe cited at the Bar out of 2 Leon. 108. Piggot and Ruffet, 
is a ftrong inftance that Infancy fliall not proted; a Fraud; and that 
an Infant may, by his own aflent, preclude himfelf of a contingent 
Right even in his own Inheritance, viz. " If Tenant for Life, being 
" of full age, and he in Remainder within age, levy a Fine, and after- 
" wards the Infant reveries the Fine as to him, for the Inheritance, 
" he fball pot enter for the Forfeiture, becaufe he joined in the Fine, 
" and fo aflented to it.'' 

Upon what principle does this Cafe ftand ? If a Tenant for Life 
levy a Fine, it is a Forfeiture; and when the Tenant had reverfed it, 
it was totally void as to him, " ab initio,'' and as if it had never ex- 
ifted ; and yet the fame reafon might have been urged which is offered 
jn the prefent Cafe. 

He could not preclude himfelf of this Right of Entry for the For- 
feiture, llie Law givetj him ^ d a Right to enter upon fuch an 
Alienation, as if the Tenant^'^/^ife had died. It is a contingent 
Right which every ReverOoner or llemahider-Man has in theEftate; 
and an Infant can by no Ad prejudice fuch a Right But the Com- 
mon 
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FarurBwck. tnon Law fays, he fliall be bound by his Aflent, as he had been a 
o^gW Dnii7. Party to tlie Ad under which he would derive his Right. 

I have not been confidering what the Law wouH have been, inde* 
pcndently of this A6t of Parliament, but mentioning fuch reafons 
as diftinguifli the Cafe of an Infant, before Marriage, from a Ferae 
Coverte, and lliew tlie juftice of the Legiflature in making a difference 
between Infants jointured before their Marriage, and Women join- 
tured after their Marriage, and oppofmg the Bar to one, and relaxing 
it in favour of the other. 

The difference arifes from the different fituation the Parties were in 
at the time of making thefe Settlements. 

The Legiflature would not take away a Right which the Wife had 
acquired by her Marriage ; but they would hold her to a Settlement 
made when flie had no Right at all. 

It may perhaps occur, that a Right of Ele<9;ion is given to waive a 
Settlement after Marriage, and yet a Settlement after Marriage could 
no more be fraudulent before the A6i;, than if made before the Mar- 
riage ; and the Right of the Iffue may be defeated by an Eledlion of 
Dower in that cafe as well as the other. It is true it could not be 
fraudtilent; but it differs .widely from a Settlement before Marriage 
in another refpe6l. By a Settlement before Marriage, the Iffues of 
the Marriage arc Purchafers for a valuable Confideration under their 
Father s Marriage, as well as their Mother's ; but in Cafe of a Settle- 
ment made after Marriage, the Settlement is merely voluntary, and 
the Iffue not entitled to the fame protection. 

Perhaps it may be faid, that though a Settlement could not have 
Jjeen made frauduleptly before the Ad, yet it might after the A€t. 

If 
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If this obje6l;ion of Fraud had any weight in it, which I fliall (hew ?^'{^]^?^^* 
it ha& not, it might have been a reafon for laying down diflferent ^g| ^^^' 
Rules as to Jointures then made and afterwards to be made ; but it 
cannot warrant us to lay down two Rules, when the AO: has only laid 
down one. 

I muft repeat the pofition again in this place : that this Cafe muft 
be determined exa^ily in the fame manner, as if it had been the Cafe 
of an Infant married at the time of the A61; and then how would the 
Argument have flood ? The poffibility of a Fraud to come, ftiall de- 
feat a Settlement made when there was no poffibility of any Fraud 
at all. 

This leads me to the Cafe of a pocket Jointure, or a Jointure made 
fraudulently to bar Dower, which feems to have been the moft plau« 
fible Obje£lion in this Cafe; but when it comes to be examined clofely 
will appear not to have the leaft weight in it: for a Jointure made 
fraudulently, to bar Dower, is not the Jointure which the Law ac- 
knowledges and fandlifies. It muft be a ** competent Livelihood of 
Freehold, for the life of the Wife.'' The pattem and model of the 
Jointure to be made, is given by the A6fc. It muft be fuch a Jointure 
as waa made before the A61. What was that ? a Jointure without 
Fraud ; becaufe a Jointure before the Ad could not have the leaft 
ihade of Fraud in it. 

A copy after that original is what the Law means by a Jointure : 
But can the Common Law examine this Fraud ? Competency is a 
very vague indefinite term: How is the line to be drawn with refped 

to this competency? Howl as in all other Cafes whatfoever ^by a 

Jury, under the diredion of the Court which tries it 

E e The 
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Earl of Back. The circuuiftances of the Parties, their rank and quality ; the pro^ 

iaghamihire 

igainftDniry. portion of the Jointutc to the quantum of the whole Eltate; the 
confent of Parents or Guardians in afcertaining it ; atid every Fa^ 
which fhews the tranfadion fair, and every Fa6l which ihews it 
fraudulent, mull be laid before the Court to dire<9; their judgment 
upon it. 

A pocket Jointure, made upon a Woman without her privity^ 
or upon an Infant with her privity, without the interpofition of Pa- 
rents or Guardians, would be fuch an evidence of Fraud, as would 
be fufficient to condemn it ; and it is not without a Precedent in the 
Common Law, that the validity of the Ad; of an Infant fhould depend 
upon the faimefs of it : for if an Infant makes a Partition, and it is 
equal, it will bind him; if it is unequal, it will not. Co. Lit. 171. The 
validity of the Partition depends upon the faimefs of it ^A beau- 
tiful inftance of the care the Law takes of Infants with re^ed of 
their own property, by making it the intereft of the Party, who treats^ 
with them, to do them complete juftice. 

The Cafe fuppofed would want no Trial at all ; for it would be 
Fraud apparent, like the Cafe put in Hardres, 56. Attorney General 
V. Shirt. " The King was entitled to one Tun out of every ten Tuns 
of Wine imported. A merchant imported nine Tun and a half. The 
King demanded and had a Tun. — ^The Court faid it was Fraud ap- 
parent, without proof." 

It would be endlefe to enumerate inftances where the Common Law 
takes notice of Fraud, and annuls adts done from fo vicious a motive. 

If the Common Law had not ftrength and adivity enough in it to 
condemn an ad founded in iniquity^ it would ill deferve the charader 

Lord 
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Lord Coke gives of it, who fa3's, " that it has been fined and refined ^j^i|?*^^ 
by an infinite number of grave and learned men, and is the perfee- *sjnft^un^i 
tion of human reafon T whereas, if it was incompetent to fuch a 
Queftion, I ftiould think it had been fined and refined out of all its 
ipirit, and was the corruption of human reafon. 

I will mention two or three Cafes upon this head, and allude to 
twenty- 3 Co. 77. Fermor s Cafe. — ^A Leffee for years, and at will, of 
Freehold Eftates, and alfo a Copyholder of Lands lying in the fame 
Town, had alfo Lands of Inheritance lying in the fame Town ; and by 
a Deed he conveyed all the Leafehold and Copyhold Lands to a man 
for his Life, and then levied a Fine of fo much Land in quantity as 
would comprize the Leafehold and Copyhold, as well as his own In- 
heritance, by Covin and Pradiice to bar the Leffor of the Inheritknce 
of the Leafeholds and Copyholds. 

Five years elapfe, and the Leffee continues in poffeffion, and keeps 
paying his Rent to the Leffor. The Grantee of thefe Efi:ates dies, and 
the Leafe for years expires, and the Leffee would then havefetup the 
Fine, and five years Non-claim, to have barred his Leffor. 

The Book lays, that the Cafe, being of great importance and con- 
fequence, was referred to all the Judges : and what did they fay ? 
Though the Fines are the general Affurances of the Realm, and the 
A61 of Hen. VII. has declared that they ought to be of the greateft 
ilrength ; yet the Legiflature never intended to eftablilh a Fine levied 
by Fraud and Practice, and therefore it was held no Bar, by all the 
Judges. The Statute of Hen. VII. intended to make a Fine and Non- 
claim a complete Bar; but not a Fine levied fraudulently to cheat 
people. 

Ee S So 
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Sjha^h?* ^ ^^ Statute intended to make a Jointure a complete Bar; but 
^^^^^^' it muft be a Jointure to fupport and maintain a Wife, and not a 
Jointure made fraudulently to cheat and ftarve hen 

In Termor's Cafe, there is a variety of inflances where the Common 
Law takes cognizance of Fraud, and avoids almoll all kinds of a<^s 
when they are infected with that poifonous ingredient. 

A perfon in cuftody for Felony may, before Conviction, " bon& 
fide,"' and for a valuable confideration, difpofe of his perfonal Eftate. 
A perfon in that fituation made a Bill of Sale of his Goods, to make 
a Provifion for his Son. He was afterwards convi6led, and the 
Sheriff feized the goods contained in the Bill of Sale, as forfeited^ 
The Son brought an A6tion againft the Sheriff for the Goods ; and 
Holt,, Chief Juftice, laid, that there was a Fraud at Common Law, ia 
luch a Cafe as that was ; and that fuch a Convejrance could not he 
intended to any other purpofe than to prevent a Forfeiture, and de- 
fraud the King. 

So I iay, in Holtls words, that fuch a Conveyance, as has heext 
fuppofed at the Biar, cannot be intended for any further purpofe than 
to defraud the Wife : and I will only mention one other inftance 
where the Law controuTs very legal a<5ts, if the manner of obtaining 
them has been fraudulent. 

An Affijgnment of Dower by a Diffeifor fliall bind; but if the Wi- 
dow hath colluded with the wrong-doer, it fliaH not, becaufe the 
Covin fliall fuffocate the Right, and fo the wrongfut manner ftialf 
avoid the matter that is lawfuL Co. Lit. 35. a. 

But perhaps it will be alked, how iis this Fraud to be come at ? Ir. 
there any Precedent to be produced, of deducing fuch a Queftiba 
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of Fraud before a Court of Law? — ^No fuch Cafe has ever yet ex- Eujof Bock- 
ifted ; but when it does exift, a way will very eafily be found to get ^waj^j^r- 
at it. 

Pleading is oqly telling with accuracy and precifion what the Law 
is ; and if the Law lays an ad; done to defraud ought to have no legal 
effedl, there feemsi to be no great myftery in ikying fo, either by a fpe- 
cial Plea, or upon fome general Ifiue. 

For inftance, a Writ of Dower is^ brought, the Tenant pleads a 
Conveyance made before Marriage of particular Lands to the Wife for 
her Jointure. The Plaintiff might reply, that it was made by Fraud ; 
and upon a general Iffue of " Fraud or not Fraud," the whole might 
come before the Court undei fueh an liTue ; or the Plaintiff might 
reply the feveral Fa6b which evidence the Fraud, and the Cafe be 
brought before the Court upon a Demurrer. 

But taking the Cafe put in its fulleft extent, it is doing no more 
than what is pradlifed every day in effedly by putting the Eftate into 
Truftees, and taking joint Purchafcs after Marriage to pievent Dower; 
and a ftri6t Settlement made before Marriage, with a power of Re* 
vocation^ will prevent Dower^ and> at the fame time, preferve to the 
Huiband an abfolute dominicm over the Eftate ; and therefore, all the 
Objed;ion of prejudice to Infants, as the Law now flands, vaniflies in 
a moment : for what detriment can it be to Infants to preclude them 
from Dower, by a fmall Eftate, when they may be equally precluded 
frt)m it without giving them any Eftate at all? 

Another reaiba againft giving a right of Ele<£lion to a Woman when 
£he came of age is, that the Right muft remain in fufpenfe until that 
time,, both in the Cafe of a Jointure made upon an Infant before 
Marriage, and after Marriage.. 

7oc 
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h!sh^idr^ For fuppofe the Hulband dies, leaving an Infant Wife : (he brings 
^Jj;;^^- a Writ of Dower, and the Jointure is pleaded in Bar—and Infancy 
is replied. She is not to have both — ^Which is (he to have during her 
Infancy ? 

If the Jointure is good, and bars till difagreed to» there muft be 
Judgment againft h^ in the Writ of Dower : and if (he difagrees to 
Jointure, and avoids it '^ ab initio,'" how is (he to get at her Dower 
when (he comes of age? for there is a Judgment in Dower againft 
her. And if (be does not fue a Writ of Dower, but takes poire(fioa 
of her Jointure, is the right of Dower, faid to be confummated by the 
^ath of the Hu(band, to be turned by a conftru<Siion of this A<5t into 
a contingency, and lie in fufpen(e till the Infant comes of age, and 
be totally uncertain whether it (hall ever^xift at all? 

This Queftion is determined in a Book, publiflied in the year 1632, 
<;alled the ^^ Laws and Refolutions of Womens Rights.'^ There is a 
Section in that Bodk with this Tide : 

" What is a fuflSeient Re(ufal or Agreement of or to a Jointure 
made after Coverture ?'' And there the -Cafe is put : " if (he bring a 
Writ of Dower, and declare upon it, this is peremptory, although (lie 
be imder age, Coverte or not Coverte of a (econd Hu(band ; for 
the JLaw faith, that they which have difcretion to acquire and get 
things, have fufficient difcretion to give and pre(erve tho(e things 
gotten. Therefore, if an Infant come to any thing by Purchafe, he 
(hall not in that have any advantage, or be in better plight than a 
i perfon of full age/' And the fame Book enumerates many inftances 
of Infants being bound by their own Ele<9:ions, , 

An Eftate to an Infant of two acres, the one for Life, the other in 

Tee : Feoffment of one, though under age, is a fufficient £led;ion. 

4 ^ If 
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If Rent be given to an Infant, and he bring Writ of Annuity : his EarjofBuck- 

o •' inghamfliire 

£le<^ion is determined, and he fliall not avow as for a Rent when of 8E«'»fti>ro'7. 
full age. 

If Infant recoveis Debt,^ and fues an Execution by Elegit, itihall 
bind him. 

And when Littleton, who is fo very correal a Writer, fays, Se&,. 41. 
that if after the deathof her Hufbai^d, the Widow enter and agree. tO' 
Dower, " ad ofiium Ecclefije," or, " ex afienfu patris," then (lie is- 
concluded claiming any other Dower; it muft be intended of an In- 
&int, becaufe in the Section next but one preceding, where he does^ 
not intend to include an Infant, he exprefles himfelf, and corre<Sily 
feiys, *' where a man of full age endow*;" and in 47th Se6t. he puts 
the Cafe of a man feifed in Fee Simple, being within age. 

The different form of pleading a Jointure made before and after 
Marriage, is extremely material to prove,, that it is the ad of the 
Hulband which makes the Bar in the one cafe, and the fubfequent 
Agreement of the Wife which makes the Bar in the other. 

Where tlie Jointure, is made after Marriage, and is pleaded in Bar 
of Dower, there- is an Averment that (lie accepted it. But when the 
Jointure is made before Marriage, Acceptance is not pleaded at all. 

In the Cafe in Co. Ent. 172. the Wife is not fo much as a Party to- 
the Deed of Jointure, and (he is fo far from availing hejfelf of her not 
being a Party or Privy to the Deed, that (he replies, there was no 
fuch Deed ;. which is an implied admiffion, that if there was fuch a^ 
Deed, flie was bound by it. 

In 2 Brownlow, 181. Acceptance is not pleaded; « Dodrina pla^ 
citandi," 1 49. « If an Eftate is. made to the Wife, before the Cover- 
« ture or afterwards (i/ ihe after the death of her Hufhand enter and 

** agree 
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Earl of Buck. « agree to it) for the term of her own Life, or for a greater Eftate^ 

inghamlhire 

againft Dniiy. « j^s is a Bar." 

Thefe Rules are extraded out of legal Principles, and are the pith 
and marrow of the Law. The Entry and Agreement, after the death 
of the Hu{band, can relate only to the Eftate made after Marriage ; 
becaufe in the Cafe of an Adult agreeing to a Jointure before Mar- 
riage, it is admitted that Acceptance after the Hufband's death is not 
neceffary ; and as the Rule is laid down generally, it muft be under- 
fiood as generally to comprife an Infant as well as an Adult, or 
otherwife £o acenrate a Biook as that is, would have taken the dif- 

linftion* 

2d. — I will now fliew that this AA has been expounded in fuch a 
manner, as to prove that the Lien or Bar doth not arife from the 
Agreement of the Woman ; but from the energy and force of the At9; 
of Parliament, fubftantiating the Jointure made by the Hufband. 

Between the 27 Hen. VIIL and 15 Eliz. which was about the fpace 
of thirty-five years, it appears that it bad come in Queflion before the 
Judges, whether a Woman could refufe a Jointure made before Mar- 
riage ? 

In Plowden, 396. Lord Leicefter's Cafe, which was in the 13 Eliz. 
(before Vernon s Cafe, which was in 14 and 15 Eliz.) Anderfon fays, 
" the A<9: of 27 Hen, VIII. c. 10. which enads, that Women fliall 
" not have Dower where Lands were aflTured to them and their Hu(^ 
•• bands for a Jointure, has a Provifo, that if any Feme has Lands 
** aflured after Marriage to her for Life, that then fuch Feme may 
« jat her Ubecty, after the death of her Hufband» refufe to have and 
** take the Lands fo alTured to her for her Jointure, and demand her 
^* Dpwcr, And becaufe that the words are, " Aflurance after Mar- 

" riage,** 



LORD CHIEF JUSTICE WItMOT. ei7 

« riage,** it had been taken, that if the Affurance be before Mar- g^jf);?- 
^* riage, that flie (hall not refufe; for by the Implication of the y^^^'y; 
^^ words, the Judges have taken the intention of the Makers of the 
*^ Adl to be fo/' . 

In what Cafe, or how long before that time, the Judges had put 
that conftru6tion upon the Ad;, does not appear; but it muft hava 
been in lefe than thirty-five years fmce the making of the AA. 

'fhis Queftion, and the Determination upon it, muil have arifen' 
upon a Cafe where the Woman had not previoufly accepted the 
Jointure: for if, previous to the Marriage, flie had accepted it, no 
Queftion could have arifen whether (he was bound by it. It could 
never be a doubt whether fhe could refufe what fhe. had once ac- 
cepted. And though this is to be underftood of a Woman of fnll 
age, yet, if the Agreement of a Woman of full age is not required by 
tiie Law to conftitute the Bar, the Argument, drawn from the inca- 
pacity of an Infant to agree, or the privilege of an Infant to difagree, 
falls intirely to the ground. 

4 Co. 3. a. Vernon s Cafe. It is faid, *^ that a Woman cannot, after 
^^ the death of her Huft)and, waive a Jointure made before Marriage^ 
** And this by force of the Provifo." And 1 Inft. 36. b. Lord Coke 
lays it down, that a Jointure made before Marriage was not waivable 
at all. 

And the pofition is echoed through all the Books which fpeak up- 
on this fubjed, fb emphatically, that it muft be meant of a Jointure 
which had not been previoufly accepted: for there was no occafion 
to raife Judges from their graves to tell us, that a Woman could not 
fefufe what flie had once accepted. 

F f Bu^ 
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SjhlJu?" ^^^ fiippofe the Conftraaion only doubtftil, what is the Riile? 

»yiaftpn*nr . ufuge* is* the beft Decide? of the Doubt. '' Optimus Legum in- 

terpres eft conftietudo." Where the penning of a Statute is du- 

bious» long ufage is a juft medium to expound it by. Lord Vaughan^ 

169. ' 

3d.— As to the Opiuioa. of the Conveyancers of the prefent age^ 
though as able as any who ever lived, yet it has not been laid before 
us with that certainty which it ought to be, if our Judgment were to 
be directed by it. 

I prove the Opinion of C<Miveyancers for two centuries by this 
medium: it is now about two hundred years (ince the Statute of 
Hen. the YIII. was made. 

That Jointures have, in fad, been made upon Infants before Mar* 
Tiage, ever (ince the Statute, and for many years paft under the di-* 
region of the Court of Chancery, is a fa^ too notorious to be dis- 
puted: every great family in the Kingdom is in pofieffioa of fuch 
Settlements, and yet there is not one ilngle inftanoe where they have 
ever been difputed. 

In fome inflances Wives might die before their Hufbands : in 
others, the Jointure might be more beneficial than the Dower ; but 
there muft have been many hundreds where it was otberwtie : and if 
it could be conceived that there never has been an inftance where 
the Jointure has been of lefs value than the Dower, there is Ho reafon 
to difturb the Ufage^ from the apprehenfion of a Fraud which has 
never been pratSticed.. 

If there have been inftances of Jointures inadequate to the Dowef 

which Wives would have been entitled to, and thofe Jointitfes havQ 

5 never 
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never been rejeifted, and Dower reforted to, it (hews the feafe of jJJ^?^'^ 
two Centuries upon the Queftion. a^nftDnuy. 

The Practice proves the Opinion j and the uninterrupted acquies- 
cence under the Prance proves the re<^tude of the Opinion. 

4th. — As to Authorities, the Cafes of Price and Seys (a) , and Harvey («) Bamarf. 
and Aililey^2»^, are in points t heatxi them both, and took a very («) jAtiu 
particular Note of the latter (c) ; but for fear of any miftake, I have 



00J^« 



the 



(c) The following N^te of this Cafe of ifarvfy y» 4fl^> is taken from Mr. Juftiot 
tViLMOT'a MSS. 

Hanrey and Dorothy his Wife, againft Aihley and his Wife and others.— —The Plaintiff 
Dorothy being fifteen years of age, and entitled to j^. 5,000 under her Grandfieither'ft 
Will, if (he married with the confent of her Mother, and to other contingent and future 
Provifions, married Mr. PitfieM her Coufin-^rman. Previous to the Marriage, a Set« 
tlement was made, dated 29ih of June 17d7> between Mr. Pitfield) Mr. Afliky and his 
Wife, the Truftees, and the yonng Lady, Dorothy, whereby Mr. Pitfield's Eftate wai 
fettled in ftriA Settlement, the other part being already fettled ; the ^. 5,000 is agreed 
to be paid« and to be applied to exonerate a part of Mr. Pitfield's real Eftate ; there was 
«Ifo a contingent provifion of ^. 3,000, which Dorothy was entitled to, and agreed 
fhat one moiety fhouM be paid to Mr. Pitfield, and the other moiety fold : and an Agree-* 
meat was alfo made for fettling another part of Dorothy's perfonal Eftate, which (he 
was entitled to under the Will of her Grandfather; the £.5,000 was paid, and £.4,000 
more of her perfonal Eftate was applied in paying off the incumbrances affedling the 
Eftate of Mr. Pitfield. There was Iftae only one Child of the Marriage, Mary, an 
Infant: in Auguft 1740, Mr. Pitfield died. December 1740, Dorothy married Harvey ; 
June 1743, attained twenty-one; l-Oth January 1745, the Bill was brought to fet afidc 
Che Marriage Settlement, and for other Purpofes, 

'^ Lord Chancellor (Hardwicke): 

** The firft point is. Whether the Plaintiff Dorotliy, and Mr. Harvey in her right, are 
** bound by this Marriage Settlement, by the original nature and force of tlie Agreement 
^ taken abftradedly." 

" The firft Objed^ion is. That Dorothy was an Infant, and could only b^ bound by her 
^^ Eledlion, and that no other perfons could bind her properly by their ContraA. But 
^ Marriage Agreements differ from all others. The principal Contrail is the Marriage; 
*^ and an Inlant Femak may contrad at the age of twelve. All the other parts of the 

F f 2 " Contra^ 
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Eariof B4ck. the Notcs taken of thofe Cafes by the late Lord Chief Juftice Ryder. 
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jgainftrhiiiy. whofe judgment, accuracy, and fidelity to his Clients, were as emi- 
nent as in any Advocate who ever yet exifted. And in the Cafe of 
Price and Seys, he ilates, that the point was argued at the Bar, and 
that the Lord Chancellor (Hardvicke) faid, ** it wds clear ia Law, 
that if a man manied, and before Marriage^ in coniideration of it^ 

and 



'' ContraiSl are collateral incidents^ entered into to fecure fome provifion for the Party 
" marrying and the Iflue^ and may be greater or le& according to ch'cumftances." 

'^ As foon as the Marriage takes place, the principal Contradl is executed, and cannot 
^^ be fet afide or refcinded ; the ftate and the capacities of the Parties are changed, an^ 
'' Children born, or to be born, are Purchafers under it ; Purchafers both under their 
'' Father and their Mother ; therefore it was admitted by Mr. Wilbraham, that the 
'^ Court would take care bow they broke in upon Settlements, made on the Maniagfe 
'' of Infants; becaufe the principal Contradl being good and not refcindable, it may 
'^ fLSe&, the Iflue of the Marriage, and the rights of third perfons, to avoid them. On 
^' this ground it is, that the difference has always been obferved between the executioa 
'^ of other Agreements in fpecie, and of Marriage Settlements/' 

^' Other Agreements are entire ; if either Party fail, no Execution ought to be in 
'' fpecie; but in Marriage Agreements, though the Father or Mother, or the Friends of 
^' either, do not perform them, the Children are entitled to call for a performance from 
"the other Party, becaufe they are Purchafers from both; the Court may lay their 
'* hands on the Father or Mother's Eftate or laterefl in the thing fettled to make it 
" good." 

" But if this Court fhould interpofe to fet afide, or give relief againft, any part of a 
'' Marriage Settlement, it mud relieve againft and avoid the whole : for every part 
'' makes the Confideration of the whole of every thing ; and it is impoffible, where there 
" is no Fraud, to fay this part is unreafonable ; you have gained too much on one fidcj 
'^ and therefore that fhall be dedu6led. Jhis makea it a different bargain, and, in confe* 
" quence, the Ufes of the Eftate rouft be broken in upon on the other fide. Nay, in the 
" prefent Cafe, the Intereft of the Plaintiff Dorothy may be greatly concerned. If flie 
^ takes back any part of her Fortune, file muft waive and renounce her Jointure^ ^nd 
" the limitation of the Fee to herfelf." 

*' Confider what may be the confequence— her Mother dies, ber fecond Huft>and ber 
*' comes entitled to the Moiety of the furplus of the Grandfather's property in her right 
^ (now fettled), which he may difpofe of as he pleafes^ and fbe may be ftript both of 
** Jointure and Portion." 

'' The Law has entrufted the Father (or Guardian) with the Marriage of his Children; 
'^ but they ought not to ufe it to their difparagement. Suppofe he does it fraudulently 

^ and 
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and of her Portion, makes a Jointure on his Wife; though Ihe was EariofBuck- 
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an Infant, flie cannot waive her Jointure and let up her Dower, So «gainftDrury. 
it is exprefsly laid down, 1 Inft. 57 . Now in Equity, where there is a 
Settlement, in confideration of Marriage, and of the Wife's Portion^ 
confifting of Securities, if the Hufband dies before they are got in, 
his Executor fliall have them, and not the Wife. The Huflband would 
become a purchafer of the Wife's Portion; and his Reprefentaiives 

might 



*^ and corruptly, is the Agreement therefore to be fet afide or broken in upon, or the 
^' Children not to have the benefit of what is ftipulated ? By no means ; but the Guardian 
^^ may be compelled lb make fatisfaclio*n;or the Hufband, if he is party to the Fraud/* 

'' In the cafe of a Father ; if a Child has a Fortune independent, and the Father dif- 
'' pofes of the Child in M^urriage corrupUy^ and takes an advantage to. himfelf, thif 
" Court would relieve againft the Father. On this ground depend the Cafes of Relief 
*^ againft private clandeftine Agreements, made in fraud of the public open Agree* 
« ment/' 

*' But this Cafe comes within none of thefe reafons of difagreement— Cbufin-germat^ 
^' —Heir Male of her Mother's Family— a natural match to defire — no pretence of any 
" Corruption, Fraud, or ill Pra<ftices in the Father or Mother — no lucrative advantage 
^' taken to themfelves. On the contrary, every thing done on their parts to advance 
'* the Child. The Mother confents to the Marriage — accelerates her right to the 
^' £' 5,000, and vefts it immediateFy— confi'rms a method to charge the Father's Eftate 
*' with j(^. 3,000,. of which. In the event, (he might not have been entitled to one fliillin|t 
^ —this they leave, for th6 benefit of her and her Children, to difencumber the fettled 
^' Eftate, and for the provifionfor the Children.'' 

" The fecond Obje&ion is, That they have not made fo beneficial a bargain for this 
'' Daughter as they might have done. If it were fo, is that a fufficient reafon for 
" fetting afide a Marriage Agreement ? The Law has entrufi;ed the Parents with the 
*' care of the Marriage of their Children ; there are many confiderations, which may. 
'' induce them, befides ftridi Equality, or advantage' in Settlements — incUnation of the 
'' Parties — rank and quality of the Perfon-— convenience and pi'opriety in Families-** 
*' bringing together and uniting different parts of the fame Eftate; all thefe are proper. 
" reafons. The btaiutc of Jointures is a ftrong evidence of the Judgment of the Legi&i 
'' lature upon this point. Jointure on an Infant before Marriage, though not equal 
*' to Dower, is a good Bar. It is true that the greateft part of the provision for this 
'^ Lady arofe from her Grandfather; but was it ever thought that a Father could not 
'' efTedually contrad for the Marriage of his Daughter, and the difpofing and fettling; 
'* of her Portion, though that Portion rofe from, a collateral Relation f" 
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Eariof Bnek- might compel her to ailign thole Securities to thein» though (lie was, 

inghamfliire 

againftDrmy. at time of the Maniage, AH Infant/' 

** There may, indeed^ be fome diftindlion ; for if there was anj 
Collufion in making a Jointure, merely to bar her Dower, and not to 
make a Provifion for her, fuitable to her fortune and Quality, thefe 
dircumftances might alter the determination of a Court of Equity. 
The prefent Cafe, indeed, is that of an " Agreement*' only for a Join- 
ture; but that will make no difference in Equity, as things con trailed 
to be done, are confidered as done, and Marriage Articles are ufually^ 

in 



- '^ Moft Portions arife from Settlements^ of whloh the Children are Pnrchafers, and not 
^ in the power of the Father. No inftance of a private A6t of Parliament implied for 
^ to fettle fuch a money Portion.* 

" Third Otgedtion. Suppofe this Blight be done as to veiled Portions, becanfe they 
^' are in the power of the Hn(band; yet not as to contingent loterefis, becanfe thefe are 
^ not in the power of the Hufband/' 

^ I will not enter now into the Queftion about the Hufband^s power to difpofe of the 
f poi&bilities of the Wife.— —Theobald and Duffay goes a great way ; but it would be 
'^ very extraordinary and mifchievous te fay, the Father could not do iu Many Portions^ 
^ arifing under Marriage Settlements of Fathers, are contingent ; fometimes depend 
^' upon Survivorfliip, and the Contrail concerning them are to prevent that abfolute 
^ power the Huft>and would have over them, when they became veiled ; the Obje6lioa 
•" relied upon, takes its rife from the event having fallen out one way, that is, the 
*'. Huiband dying before the Contingencey." 

'^ But fcpp<^ Mr. Aihley had died during the Life of Mr. PitfieW, and no care 
*' taken or Provifion had been made about this (hare of the furplus. All Agreements of 
^ this kind are made to prevent the power and right of the Huiband arifing from the 
•^ Marriage; and it would be moft dangerous for a Court of Jufiice to enter into the 
^ Queftion, whether they are more or lefs beneficial for the Infant. As I faid at firft, 
^ I know no precedent where a Marriage Settlement of this kind has been called in 
*•* Queftion in this Court ; but Cafes have been, where Agreements have been entered 
^ into by Infants, with the confent of their Guardians, or byXjuardians on their behalf^ 
^ which this Court would not fuflfer to be broke in upon." 

'' As to fo much of the Bill as feeks to fet afide or otherwife break in upon the Set- 
^' tlement dated Sgth June 1737, made on the Marriage of Dorothy with Cuarlbs 
^ PiTFiELD^ her former Huiband^ let it be 

« DISMISSED.*' 
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in Courts of Equity, ftrongly fupported : the Court will certainly j^^J^'^ 
compel the Heir to paform them ; and the Wife is confidered as y^^ ^^* 
liilly by them as by an ad;ual Jointure. This is agreeable to the rea- 
fon of the Cafe of Blow v. Lady Hereford, 8 Vernon, 501/' 

In the Cafe of Harvey v. AJhky, Sir Dudley Ryder was Counfel 
for the Infant ; and the Cafe of Vrice v. Seys being cited,, he fays, 
" As to Price V. SejTS, the Dower being barred is no more than the 
effecft of the Statute of Jointures, which makes all Jointures of 
Infants, as well as of Women of full age, a Bar/' It is there takea 
for granted, by one oC the greateft Lawyers that ever was in Weft- 
minfter Hail, tiiat it was a fettled point; and laudable as his zeal 
was for aU his Clients, yet the convidlion of his own mind was fii 
ilrong, that he: did not make the leaft effort to controul it. . / 

The Opinion, which was given upon great deliberation, has been iti 
fully ftated already, I wiH not repeat it: and I take upon inyfelf ta 
fay, that no man at the Bar entertained the leaft doubt of the lega- 
lity of that Opinion. 

As to the Cafe of Craj/? v. WiUiSyX cannot find aay Noto of it takea 

by any body (a). 

Sir 



(a) This Cafe is very fliortly ftated in 9 Vin. Ahr. Tit. Dowtr, 2. 3. c. 18. By the Re- 
gifiers Book it appears to have been as follows : 

Jenemiah and ^izabcth Crayi, In&nts^ *..«•.. PLAii^Ttrf 9.. 

AGAINST 

JitmesWiUUj llfary Cray, Widow, eLiid, others - ^ . . Dbfsni>ants» 

The Tlaifitiflrs^ as the Infiint Children of Jtremah Cray, deceafed^ filed their Bill inh 
the Court of Chancery, againft Jsmts fVillis, Mary Crayy the Widow and Adininiftiatiix 
of the fkid Jeremiah^ and others j ftating^ *' inter aha/* that the faid Jeremiah Cray died: 
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£kiibFBiidt> Sir Dudley Ryder was then Solidtoi' General, isind nioft probably 
leutJtvwy. in the Caufe, or at leaii muft have heard it ; and though ^ery minute 

in 



in 1731, inteftate, poffeffed of real and perfonal Eftate, leaving the FhintiS Jeremiah 
his Heir at Law, and the Plaintiff Elizabeth, his only Daughter (both Infants) the De- 
fendant Mary Cray, his Widow, and Mother-in-Law to the Plaintiffs, four Brothers 
(one of whom was dead) and three Sifters, all Infants^ and that the Defendant James 
Willis had been employed by the Intefiate as his Steward ; and praying that the De- 
fendants Mary Cray and James Willis, might account for the Perfonal Eftate and Rents 
come to their hands. The Defendant Mary Cray, by her Anfwer, admitted the rela- 
tionftup, and that the Intefiate left her with child, which was afterward bom a Daugh- 
ter, named Man/ Carne Cray, and ftated that the Inteftate, before her Marriage ((he 
being (hen under age) by Indenture charged feveral of his real Efiates with an Annuity 
of j£. 200 to her for Life, and after her Death, upon truft, to raife a like Sum yearly, and 
pay It amongft the Children of the Marriage ; but that in the faid Indenture, the fame 
was not agreed to be in Bar of Dower : and therefidre fhe hoped flie (hould not be con- 
cbded thereby, but have her option, either to abide by the faid Settlement^ w take her 
Dower, whichever (hould appear mod for her advantage. The Defendant James Willis 
lulmitted his employment, and fet out an accouiit. The Defendants, the Infants, aU 
kdged, that the Intefiate, as Adminiftrator '^ de bonis non " of their late Father, pof- 
fe(fed his perfonal Eftate to the amount of ^. 20,000. The Defendant Samuel Cray al- 
ledged, that Elizabeth Cray, his late Mother, gave the refidue pf her perfonal Eftate (of 
the value a£J[.7,O0b) to him and Hannah, his Sifter, fince deceafed, and made them 
Executors ; but thait they being Infants, Adrainiftration was granted to the Intefiate 
during their Minority. AND the Caule coming on to be heard, at the Rolls, on the 
I4ih May 1734, his Honoub DECREED and Oadsrsd, that the Plaintiffs do bring 
an Admioiftration to John, Mary, Elizabeth, and Hannah Cray, before the Mafter 
(Holford) who waste fee what Oaims tbe Defendants had on the Inteftate^s Eftate ; 
and that the Defendants, the Widow and James Willis, (hould come to an Account for 
the Perfonal Eftate come to their hands, and that the clear refidue (hould be divided 
into three parts, one to be i^etained by the Widow, and the remaining two-thirds to be 
fubdivided into thirds, whereof the Plaintifis fhould each have onie, and the remaining 
third to be fubdivided into thirds amongft the Plaintiffs and the Widow; And that the 
Receiver fhould be continued, and pafs his Aocounts annually before the Mafler, who 
was to fee what was the annual value of the Eflate ; and when th» fame fhould be 
feen, the Defendant Mary Cray, was to make her £le(^on, before the Mafter^ whether 
to abide by her Jointure of £. 200 a year^ or waive it and take her Dower; and if flie 
fiiould e]e& to take her Dower, the Mafler was to affign her her Dower, out of the Intef* 
tate^s real Eflates, and fee what was due to her on account thereof^ which was to be paid 
fcf the Receiver out jo( the Rents. 
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in his Notes, upon every thing which paiTed in Court, yet there is ^"j^j^]^^^^* 
not the leaft notice taken of it in his Note Books. And if this point ^6a||jJ^||«j7- 
had been debated, or it had been confidered as any authority, it is 
almoft impoffible to conceive that the two Cafes, of Price and Seys, 
and Harvey and Afhley, fliould not have produced it. 

It muft have been a Cafe which paffed " fub filentio;'' and though 
the Anfwer mentions the Wife being under age when the Jointure 
was made, yet the reafon infifted upon by the Anfwer, as ftated in 
the Decree, was, " that it was not agreed to be in Bar of Dower ; 
** and flie therefore hopes flie fliall not be concluded thereby, but 
" have her option, either to abide by the faid Settlement, or take her 
" Dower, which flie thinks moft to her advantage/' And neither the 
Anfwer nor the Decree puts her Eight of Ele6iion upon her In- 
fancy, It feems to have proceeded upon an apprehenfion, that a 
Jointure, within the Statute, muft be mentioned in the Deed to be in 
Bar of Dower. But if fuch a Conftrudlion had been given upon the 
matureft deliberation, it is not to be oppofed againft the Opinion 
that has been cijted. 

As therefore the words and reafon of the Law, the ma^ifeft and 
clear intention of the Legiflature, (evidenced by theProvifo) the fub- 
je<9; matter of the Bight, fpringing out of a Contrad they were capable 
of making, all confpire to make the Bar operate upon Infants as well 
as adult Perfons ; As it would check the moft advantageous Mar- 
riages they could make, if they were to have the Ele6iion contended 
for ; (for a Jointure, fairiy made, is a much more beneficid Intereft 
than Dower; and if it is fraudulently made, there is ftrength enough 
an the Common Law to controul it ; and by a Conveyance to Truf. 

G \g tees 
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Earl of Rpck- tccs before Marriage, or by a ftrid Settlement with Power of Revoc»- 
againtt Drury. tjon^ tlic Riglit of Dowcr may always be defeated :) As tiie conltruc- 
tion 1 put upon this Ad can never operate to the prejudice of L>. 
fants, but, by enabling them to marry into the greateft Families and 
Fortunes in the Kingdom, muft frequently operate to their advantage ; 
As this conftrudion has been fandified by the Pradice of two Cen- 
turies, and the Opinion of the greateft Ma^ftrates, I wiU conclude 
with a Queftion a(ked by Camillus in Livy : 

♦* Quae ratio eft expertis aha expcriii ?" 



Mr. BanWi Gould, Lord Chief Baron Parker, and Lwd Chief 
Juftrce Pe ATT, delivered their Opinions in the Negative ; Mr. Juftice 
Bathurst, Mr. Baron Adams, and Mr. Baron Smythe, with Mr. 
Juftice WiLMOT, in the Affirmative (a). 

WHEREUPON, 



(a) It appears from a MS. Note of Mr. Juftice Wilmot, that Lord Hardwicke and 
Lord Mansfield were of Opinion with the majority of the Judges ; and that Lord 
Mansfield faid, ^' The general Queftion is, if Lady Drury, having the Provifion ftipulated 
for her by her Marriage Articles, is not barred of her Dower. That InHmts are not bound 
by their Agreements^ was never held univer&lly any where in Uie world : by our Law> 
ibme bind abfolutely, fome are void, fome are voidable. If the tranfaiStion were fair, & bar- 
gain and fale of lands by an Infant for neceftaries would be good : if an Infant pays money 
with \i\% own hand, without a valuable Conftderation, he cannot get it back again ; 
if he receives Rents, he cannot demand them again when of age. What then is the 
Agreement in this Cafe, and what are the circumftances of it ? It is an Agreement 
in order to the InfanVs advancement; Mariage is fo. What fort of a Marriage f 
With the Confentof her Father and Guardian. Lady Drury was then near twenty- 
one : there is no objeiStion as to the fairnefs of the tranfaclion. She Imd only ^. 2,000 

. for her fortune ; it was an advantageous bargain for her at the time Better terois 

jnay be obtained for Infants^ by Parents and Guardians^ than when they are of full age : 
4 by 
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WHEREUPON, and upon due confideration and debate of EariofBuck- 

inghamftiire 

what had been offered on either fide in this Caufe, ac^inftDrury. 

It was ORDERED, That fo much of the faid Decree complain- 
ed of by the faid Appeal, whereby an account is directed to be 
taken of the Perfonal Eftate of the Inteftate Sir Thomas Drury, 
&c- be AFFIRMED, and that the Refidue of the faid Decree be 
REVERSED: and it is hereby declared, that the Refpondent is 
bound by the Agreement entered into in confideration of and 
previous to her Marriage with the faid Sir Thomas Drury, and 
that the fame ought to be perfoftned and carried into Execution^ 
and that the Refpondent is thereby barred of her Dower, and of any 
Share of the faid Sir Thomas Drury's Perfonal Eftate, under the 
Statute for the Diftribution of Inteftate-'s Eftates. 



bj much the greateft number of women are married Infants ; but they are not to be an 
inflrument to defraud othecs-^no difference if premeditated Frauds or it turns into a 
Fraud. If the Statute of Hem VIII. had never been made. Courts of Equity would have 
given Belief; but I am mod clearly of Opinion, that Infants are barred under that Sta^ 
tute : That Aft was made for Ufes, not for Jointures ; this is a Provifion ariiing out of the 
general confequences of Ufes .... Then confider the ufage and tranfadlions of mankind 
upon it: the objeft of all Laws with regard. to real Property is quiet and repofe. As to 
praftice, the greateft Conveyancers, the whole profeflSon of the Law; Sir Orlando 
Bridgcman— Lord Nottingham — there was not a doubt at the Bar in Harvey and 
Aihiey. Mr. Fazakerly always took it for granted, that Infants were bound. The Ufage 
began on a legal Determination within thirty years after the Statute. Marriage Settle- 
ments would be totally fubverted without the interpofition of the Legiflature ; and I con- 
cur with Lord Hardwicke in Opinion, that no man living could draw fuch an Acl of - 
Parliament. I never will put fuch an expofition on the Law^ as to make it neceffarj 
to apply to Parliament to rectify it-" 



Gg 2 



OPINIONS AND JUI>6MENTS, BY 
IN THE KING^S BENCH. 

BADBEL£Y against LEPPINGWELL. 



iiTlfe^T This was an Adion of Trefpals, for breaking and entering tbe 
^^ddei"^ Plaintirs Clofe. The Defendant pleaded, ift. The general Iffue^ 
u^'^tu. ^ ^^^ gtiilty r and sdly • a Juftification under a Grant in Fee from the 
Lord, of the Manor of Hedingham Borough, in the County of Eflex^ 
on the loth December 1761. Plaintiff replied, that before the faid 
Grant, viz. on 3d July 1754, the Lord granted the laid Clofe to the 
Plaintiff and her Sifter Ellen, and their Heirs in Coparcenary : that 
Ellen died,, and afterwards, on the 24th June 1756, the Lord grant- 
ed her Moiety to the Plaintiff in Fee. The Defendant rejoined, and 
infifted on his Title, under the Grant to him of the 1 0th December 
J 761 ; upon which Iffue was joined. 

The Caufe was^ tried at the Lent Affizes for Effex, in 1 764, before 
Mr. Juflice Bath u est. 

. The Trefpafs was proved upon the Iffue taken on the Plea of 
•• not guiky ;'^ and upon the feeond Iffue^ a fpecial Cafe was referved,. 
to the following effe6i r 

Thomas Ives, being feifed of this Copyhold Eftate, and' having 
furrendered the fame,, by his WiU devifed it to Sarah Boreham :. 
The words in his Will^ upon which the Cafe turned^ were as follows v 
^' I give to Cleubnt Bobeham, the Houfe I now live in». for hia^ 

^ natural 
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« natural Life, he paying thereout 40^. a year to Robeet Bore- ^SIT 
^ HAM-— 1 give and bequeath my two Copyhold Tenements, &c- i^pp^g^^" - 
^ (being the Premifes in queftion) to Sarah Boreham, (he paying 
•• thereout 40 s. a year to her Sifter Elizabeth Boreham/' — 

Sarah Boreham, by her Will, dated 4th June 1744, devifed the 
Premifes to Elizabeth, hei Sifter, in Fee- Elizabeth married 
one Baddeley, and had Iffue by him the Plaintiff, and her Sifter 
Ellen. Ellen died an Infant, and upon her Death, her Moiety 
came to the Plaintiff. 

On the part of the Defendant, it was contended, that Thomas 
Ites did not devife the Eftate to Sarah Boreham, in Fee; but 
only for her Life ; and that the Reverfion defcended upon his Heir 
at Law. That he had a Brother named John ; that John left a Son 
Thomas, who furrendered to the Defendant Leppingwell, and 
that th(3 Devife to Sarah Boreham, being for Life only. Defen- 
dant was intitled to the Eftate under Thomas, the Heir at Law. 

The Plaintiff, in anfwer to this Defence, iniifted, firft, that Sa^ah 
Boreham took the Fee under the Will of Thomas Ives*; and fe^ 
condly, that if flie did not, yet, as the Iffue was joinedfupon the Fa6fc 
of the Grant made to her and her Sifter £LLBN,.the operation and 
validity of the Grant could not be controverted upon this Iffue. 

The Queftions fubmitted to the €ourt were, 
ift. — ^Whether Sarah Boreham took an Eftate in Fee, or for 

Life only, under the Will of Thomas Ives ? 
2d. — If (he took an Eftate for Life only, whether Defendant 
could: take advantage thereof on. the Iffue joined ? 

Mr. 
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Baddeicy Mr. Leigii foF tlic Plaintiff contended (on the ift, Queftion) that 
Lep'm>gweii. ^vherc a Teftator lays fuch a Charge upon the Eftate devifed, as maj 
render it a burthen to the Devifee m any year, thdDevifee fliall take 
in Fee; and that in the prefent Cafe, Sarah the Devifee may be a 
lofer by the Devife, unlefs ihe takes a Fee ; for the Annuity is not 
reftmined to Sarah's own Life, but is a continuing Annuity: and he. 
cited the Cafe of Reed v. Hatton. S Mod. 25. 

And on the 2d Queftion. As this is merely a poffeffory AAion, it is 
not ncceflary for the Plaintiff to fet out a Title, unlefs the Defendant 
had fct out one himfelf, which he has not done. The prior Grant to 
Thomas Ives, fet forth in the Rejoinder, ought to have been " fpe- 
cially " pleaded : but Defendant has only traverfed the Grant to the 
Plaintiff', by which only the legal operation of the Grant, not the 
Plaintiff's Title, is put in Iffue. He cannot, upon this Traverfe, go 
into tlie Title of Thomas Ives, <m* give Evidence of any thing foreign 
to the Point in Iffue. The Plaintiff could not tell how to dire<9; her 
Evidence ; for Defendant might as well claim under any other per- 
fon as Thomas Ives. The Iffue being taken on the Grant, it is 
enough for us to prove the Admiffion^ which we did prove. If the 
Defendant could have invalidated it, that ought to have been by 
pleading " fpecially." 

Mr. As HURST, for the Defendant, admitted that where a Devifee 
is charged with the Payment of a Sum in grofs, he fliall have a Fee, 
though the Eftate be not devifed to him « and his Heirs ;" b\it an 
annual Payment, ** out of" the thing devifed^ will not create a Fee ; 
becAufe the Devifee cannot lofe by the Devife. Here the value of 
the Eftate devifed is jT.s. 6 s. per annum, and the Charge is only 

401. 
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40^. per annum; therefore, the Devifee was fure not to be a Boddeicy 

ag^.iia(t 
lofer. Leppingwelh 

And as to the 2d Queftion^Tiiatupon this Traverfc nothing but the 
efFe6l of the Grant can be controverted, Tlie Pleading in Cafes of 
Freehold is different from that in Cafes of Copyholds. A Copyholder, 
ill the Eye of the Law, has only an Eftate at Will, and he may ailed (^e 
an Admittance as a Grant. The Lord can only transfer an Eftate ac- 
cording to the Surrender: if be exceed tliis Authority, his Admit- 
tance is good only " pro tanto." Now, if Saaau Boueham was, as 
we contend, only Tenant for Life, fhe had no Eftate which (lie could 
devife at her death ; confequently the Admiffion of the Plaintiff* and 
her Sifter Ellen is, in effedl, a Grant of " nothing.'' The Defendant 
therefore in his Rejoinder denies that the Lord granted the Eftate, 
end fliews a Title in himfelf : «id as the Plaintiif, being a Copyholder, 
couid not plead a Title, but could only plead it as a Grant from the 
Lord, the Defendant could only traverfe the Grant, which he has 
done; and having traverfed the Plaintiff^s Title, he properly fets up 
his own. 

Mr. Leigh in reply infifted that the Charge of the Annuity might 
have continued longer than the Devifee's life, and therefore the De- 
vife might have been prejudicial ; and relied on the Cafe of Anjley 
V. Chapman^ in Cro. Cha. 157. and Reed v. Hatton^ before cited, and 
on Lee v. Stephens, et al. 2 Shower, 49. where a Devife to James, 
conditionally, that he (liould " allow to Nicholas, meat, drinl^, &c. 
during his life," was adjudged a Fee. He like wife cited Humbcrton 
V. Howgitly in Hobart, 72. The prefent Devife, hefaid, was intended 
as a Provifion for both Sift^^, and it was not meant that the An- 
nuity ihould ceafe upon the death of Sarah ; and it was payable 

out 
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Baddcicy out of the Eftate» not out of the Rents : and as to the fecond point, 

agaiaft 

Lcppin gweu. that the Defendant could not put the Plaintiff to ftiew any other 
Title, than the Grant of the Lord: the difference of Pleaduig is 
only in point of Form. 

Lord Mansfield and Mr. Juflice Dennifon being both abfent, Mr. 
(a) 9th July Jufticc WiLMOT ou this day (a) declared the Opinion of the Court: 

There are two points referred to the Court ; 

lft-~'Whether Sarah Bobeham took an Eilate in Fee, orfor life, 
under the Will of Thomas Ive6? 

£d. — If only for Life, whether the Defendant could take any ad^ 
vantage of the Plaintiflfs want of Title upon the Iffue joined on thefe 
Pleadings ? 

The firft Queilion b the material one ; for if (he took a Fee^ the 
Lord's Grant to the Plaintiff and Ellbk her Sifter, and their Ad* 
mittance, would operate as a Grant of the Fee ; and we think Sarah 
Boreham took a Fee under the Will of Thomas Ives. 

The Cafe upon the Will is iimply this : Thomas Ives, feiied of a 
Iloufe in which he lived, and of two Copyhold Tenements, which he 
had furrendered to the ufe of his Will, and having a Daughter, Eli- 
iZABETu BoREUAM, and many Grand-Children, of which Sarah the 
Devifee was one, made his Will, dated the 3d December 1 740, by 
which he devifes the Houfe to Clement Boreham for liis Life, 
^^ he paying thereout 405. per annum to Robert Boreham, the 
" Teltator s Grandfon/' and after Clememt Boreham's Deceafe, to 
be equally divided between Robert, Sabil, and Jeremiah Bore- 
ham, the Children of Robert Boreham, deceafed (who were his 
Graodfons); and he gave his two Copyhold Tenements to Sarah 
Boreham, " flie paying thereout 40i. per annum to her Sifter Eli- 
zabeth 
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2AB1STH Boreham:" then he gave jC-*0. between his two Grand- *^***4^y 
daughters, Anne and Mary Boreham, and made feveral other ^«PFng^ 
Bequefb. 

. The Principle upon which all Cafes, arifing on the Conftru6lion of 
Wills, muft depend, is admitted by the Counfel on both fides, viz. 
That the Intention of the Teftator is to be coUedled from the whole 
Will confidered together, and fuch a Conftrudlion to be made as will 
efie<^uate that Intention. But that colledlion and inference muft be 
drawn from the Will itfelf^ " ex vifceribus Teftamenti;" and all 
wanton, arbitrary, whimfical conje6tures of Intention, are to be ba-- 
niflied from the mind, when it is to judge upon fuch a Queftion ; for 
though the Intentiori need not be evidenced by a ** neceflary impUca-' 
tion,'' as in the Cafe mentioned out of Vaughan; yet it muft be a clear, 
apparent Intention, evidenced by the words of the Will, in fuch a 
manner as to leave the mind quite fatisfied of that VoUtion of the 
Teftator; and therefore let him ufe what words or expreffions he will, 
if they difdofe what he means, it is the Law to his Family, and muft 
be obeyed ; and the indulgence which the Law fhews to this kind 
of Inftrument, is owing partly to the words of the A61 of Parliament, 
which enables perfons to devife at their will and pleafure, and partly 
in refpeA of the fituation which men are in when they make their 
Wills, incapable of getting advice ; and therefore the Law delivers 
them from the Vaffalage of Form and technical words, and only 
expedis that their meaning fhould be told in writing. 

As this is the Principle, and the only difficulty lies in the Applica* 
lion of it, other Cafes, unlefs they were the fame in all circqmftances, 
rather obfcure than illuminate thefe kinds of Queftions. When the 
mind is in purfuit of the Teftator's Intention, diftimilar Cafes are . 

H h " Ignea 
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Badddp *^ Ignes fatui/' that miilead the qiind, inftead^of directing it; and 
i^pingweii. therefore the Counfipl very properly avoided loading their Arguments 
with multitudes of Cafes, and only mentioned two or three, which 
came the neareft to the Cafe in queftion, and which I will take no- 
tice of prefently ; and the Compel have put the Queftion upon its 
proper point, vi^. Whether an apparent Intention to give the Fee, 
^au be colledled from the " worda*' of this Will ? 

I collet that Intention from the different penning of the Devife 
^ Ci^EMEKT BoREHAM, with the limitation over upon it, and of 
the Devife to Sarah Boreham. 

When the Teftator meant to give an Eftate for life, he has faid fo; 
aijid has expreffed that Intention very particularly by words apt and 
proper for that purpofe, " for and during the term of his natural Life, 
paying thereout 40 5- a year to his Grandfon Robert;'' and finding, 
from that partial Difpofition, that he had fomething left in him ftill 
to give, he devifes that Houfe, after the death of Clement Bore- 
ham, to be equally divided between Robert and Jeremiah Bore- 
ham ; but in the Devife to Sarah, he omits the words " for and 
during the term of her Life," which he would certainly have inferted 
if he had intended it. 

Tlus difference oi[ expreffion paints the Diftindion which his mind 
liad taken between giving part of his Eilate in the thing devifed, and 
his whole Intereft in it: the Devife to Sarah follows the Devife to 
Clement immediately : if he wrote, he could not but fee them ; if 
read to him, he muft have heard the found of the words ; all refted 
with him. For though a Devife to A- generally, unaffifted by other 
Claufes which mark the Intention, would give only an Eftate for Life, 
yet it is plain the Teftator did not think fo; for if he had, it was 
^ •** quite 
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x|uite unneceflary and nugatory to hare inferted the reftridive words ^^^^^ 

" for Life." This is therefore onedecifive mark drawn from the Will Ui?i^s^n.^ 

itfelf, to (hew that when the Teftator meant to give an Eftate (ov Life, 

he faid fo ; and confequently, that when he gave the thing generally, 

he did not mean an Eftate for Life only ; and indeed I believe all 

men, unacquainted with the Law, when they mean a Reftrid;ion, they 

exprefs it; and when they give the thing generally, they mean the 

abfolute property of the Land, as much as of a perfonal Chattel; 

and the Guftom of devifmg which prevailed antecedent to the 38 

Hen. VIII. and was a Relic of the Saxon Law, was to devife Lands, 

'' ut Bona et Catalla." 

Another circumftance of Intention is, limiting the Eftate over upon 
the firft Devife, where it is exprefsly given for Life, and making no 
Limitation over upon the fecond ; indeed he might intend to limit a 
Remainder over on one Eftate and not on the other, and therefore 
this alone would not be fufticient to warrant the inference of a dif^ 
ferent Intention ; but ftill it ftrengthend the other Evidence, and 
a£is as an auxiliary proof of the Intention. 

But the moft material paflage in the Will, from whence I collect 
the Intention, is the Condition of paying the Annuity to Elizabeth 

BOREUAM. 

Mr. AsHURST very forcibly urged, that the word " thereout/' is a 
very emphatical word, and brings the Cafe dire<9:ly within the diftinc- 
tionrn Collier's Cafe, 6 Co. that where the Condition is to pay gene* 
rally, there the Fee will pafe, by reafon of the poffibility of Lofs ; 
but where the fum is to be paid out of the Rent sand Profits, then. 
as there is no poffibility of a Lofs, becaufe he is not to pay till he 
has received, there it will not enlarge the legal operation of the de- 
ll h 2 vifing 



VS6 OPINIONS AND JUDGMENTS, BY 

^^1n^ Tifing words and give a Fee ; and that the word ** thereout" is equiva-^ 
^2Si!^^^ ^ent to faying, out of the Rents and Profits ; and I think it is, and if 
it had been a fum in Grofe, it would have been a very different Quef- 
tion. 

How far the different penning of the two Claufes which I have already 
mentioned, might have influenced the Queftion, independent of the 
Condition, is a matter of fpeculation, not M'orth debating ; for here it 
is not a fum of money in Grofs, but an Annuity to the Devifee's 
Sifters, who were both Grand Daughters of the Teftator : They both 
ftood in an equal degree of Relation to him, and it is manifeft he was 
providing for them both : It is impoflible to conceive he meant to make 
the Provifion for one Grand Daughter to depend upon the Life of ano- 
ther, and to difinherit his own Grand Child in favour of his Brother: 
and efpecially when by a fubfequent Claufe in his Will, he gives 
£. 20 a piece to two other of his Grand. Daughters, Ann and Mary 
BoREHAM ; That Bequest gives them the abfolute property in that 
money, and that Legacy is equal in value to the Annuity at the 
rate of 1 years Purchafe ; and as he feems to have aimed at an 
Equality, the pecuniary Legatees would be fure of JT. 20, whereas 
Eliztabeth might have nothing if Sarah died within the year: And it 
would be direftly contradicting the legal operation of the word^ 
in the Willy and the very conftru<9;ion wliich words of the fame import 
ought to liave as to S a r a h Bo r rh a m . For the Defendant admits and 
infifts that the devife to Sarah Boreh Am gives lier anEftatefor Life: 
if lb, why will not the Devife of the Annuity to Elizabeth Boreham. 
give her a Life eftate in the Annuity ? and if it does, Sarah muil take 
the Fee. For the Security muft be intended to anl\ver the thing fecured : 
Tlie Annuity cannot come out of the thing devifed as long as the Annm^- 

tant 
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tant lives, unlefs the Devifee takes the Inheritance, and it really atmoft ^fS^ 
amounts to a neceflary implication : For if an Eftate is given to a 
particular perfon, and an a6l dire<^ed to be done with that Eftate, or 
any payment to be made out of it, which cannot be done but by 
vefting the Inheritance in the fii-ft Devifee, it muft neceflarily give 
the Inheritance, and is divided by very thin partitions from a ne- 
ceflary implication ; it is certainly a violent prefumption, which Lord 
Coke fays, 1 Inft. 6. is *^ plena probatio T and a full proof of Inten- 
tion, out of the Will itfelf, is the proof which the mind is to purfue 
and to endeavour to attain ; and it is fomething like the Cafe of Shaw 
and Weigh, 1 Geo, 1. 1 Eq. Ca. Ab. 1 84. where an Eftate was devifed 
to Truftees generally, without any words o£ Inheritance ; but it was 
upon Trufts and to fupport Eftates which required an Eftate of In- 
heritance in the Truftees, and therefore it was held to give it; and 
the Cafe cited by Mr. Leigh of Reed and Ha^ton, 2 Mod. 25. comes 
near this Cafe, but it is not exa6lly the fame ; fo far it refembles it, 
that the Houfe is given upon Condition that he pay unto his Sifters 
J[.5b. year: The word ** paying'* in this Cafe makes a Condition, and 
is exa<Slly the feme as the words in that Cafe, " upon condition that he 
pay •/' But in that Ca(c the payment is not dire<5\ed to be made out 
of the Eftate, but quarterly ; and the firft payment might be in one 
month after the Teftator s Deceafe, and before Robert could have 
received any Profit;, and therefore the poffibility of a Lofs was an 
ingredient in that Cafe ; but ftill the Cafe applies to prove that they 
took the annuity for their Lives under the words ''^upon Condition that ha 
" pay to his Sifters^. 5 a year." For what theCourtfays does not prove,, 
as Mr. AsHURST contends, that they were given for Lives exprefsFy, 
but muft be taken as their fenfe of the operation of the words marked in 

Italics^ 
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»a^4^Jy Italics f and could be printed in that Letter for no otiier purpofe but to 
J;w|«^wdL inform the Reader that thofe wea:^ the very word? of the Wiil; and the, 
Court relies upon thofe words, .as plainly proving that the Teftator 
intended the Devifee a Fee funple. 

The Cafe in Cro- Cha. 157. Anfley v. Chapman, was citaed by Mr- 
AsHURST to meet this Objedlion. Thete was a Devife of Lands by fe- 
veralClaufes to feveral Sons, and particularly to Michad and Henry; 
then the Teftator declares that they fliall bear a proportionable 
part of |(*.40 a year to his Wife for Life ; and yet the Court held 
that Payment did not enlarge their Eftates into a Fee : But Mr. Leigh 
gave the true Anfwer : The Charge was not made for the Wife by the 
Will; for it recites a prior Obligation to pay it, and therefore the 
Payment did not atall depend upon the duration of the Eftates which 
the Sons took under the Will. Mr. Ashurst did endeavour to take 
off the force of the Argument ariiing from the Devife of this Annuity, 
by obfei-ving that the Annuity, in the firft Devife, determined with 
the Life of the Devifee who was directed to pay it, and if he meant 
it in that Devife, he might alfo mean it in the other : But the An- 
nuitant is one of the Perfons to whom the Eftate is limited in Remain- 
der, for as there is no other of that name menti<»ied in the Will, they 
muft be intended to be the fame : But if not the lame, there is a veiyef- 
fential Difference between the Cafes : The Eftate is exprefsly given for 
Life to the Devifee in the firft Claufe; whereas in the fecond, it is given 
generally; the words in the firft Claufe muftcontroulany'prefumptionof 
Intention in the one Cafe ; but becaufe he hath framed his Devife in 
fuch a manner in one Cafe that the Annuity muft drop with it, there is 
no foundation to infer, that where he has firamed the Devife in 
a difiOexent manner in another Cafe, that he intended the Annuity fhould 

drop 
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drop with it The Reverfe is rather to be prefumed, and that if he had Badddey 
had the fame intention in both, he would have expreffed himfelf in t^egprngwcn. 
the fame manner. 

As we think Sarah Boreham took a Fee iim^e under the will of 
Thomas I v rs, and eonfequently, that the Plaintiff and Ell£n had the 
Fee wh^i they were admitted by the Lord, the Qiieftion upon the 
pleadings becomes quite immaterial ; but if the fa^ft was, as the 
Cafe ftates it, that Thomas Ives, as the Nephew and Heir of the Tes- 
tator, was entitled to this Copyhold Eiiate^in cafe Sarah took only 
an Eflate for Life ; and confequently, that the Defendant Lepping- 
WELL under him, and as his Surrenderee, had the l^al Title to this 
Eftate, I fhould have thought that upon this liTue, the Grant oi the 
Lord to the Plaintiff and £i*len, would have been a mere nullity^ 
and that the Plaintiff's proving the fa6k of the Grant, without any 
right at all, would not have proved the Iflue againft the Defendant" s^ 
having the real right to the Eftate. 

Originally CopyhoJders were mere Tenants! at will, a clafs of mid'- 
dle men between Freeholders and Villeins ; free as to their Perfonsvi 
but not as to their Eftates; inferior to Freeholders, wlio were free 
both as to their Perfons and Eftates ; fuperior to Villeins, who were 
free neither as to their Perlbns nor Eftates j and in very ancient 
times, the word Freehold, was meant to defcribe an Eft;ate which, 
could not be taken av^ay by the Lord, in oppofilion to every other 
ipecies of Eftate^ which always lay at the mercy of tiie Lord : By 
degrees,, this fpecies of Eftate acquired a ftabilky ; Cuftom^ which 
is immemoriarUfage, clothed it with one material quality, analogous 
to a Freehold Eftate, viz. that the Lord ftiould not " ad hbitum'* 
refume it; that the Heir, where it was. a Copyhold of Inheritance, 
fttould be entitled to the Eftate, paying a Fine^ certain or uncertain, 

" according 
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Baddciey ** according to the Cuftom of the Manor,** upon his Admittance ; and 
Lcppmgwcit the Fine not being due till Admittance, it became the Lord's intereft 
to admit him ; but flill the Admittance gives no right, and even in 
the Cafe of a Surrender, the Eftate acquired by the Surrender de- 
pends entirely upon the Right which the Surrenderor had -'at the 
time of the Admittance : The Lord, in both Cafes, is a mere Inttru- 
ment, and the only difference between an Admittance on a Defcent 
and a Surrender is, that it is neceffary, in the one Cafe, to entitle 
the Lord to his Fine, and it is neceflary, in the other, both to 
take the Eftate out of the Surrenderor, and alfo to entitle the Lord 
to his Fine; but, in either Cafe, no Eftate really paffes from the 
Lord ; and even after the Surrender, and before the Admittance, 
the Efl:ate remains in the Surrenderor, and is not vefted at all in the 
Lord, not even in ** tranfitu,'' between the Surrender and Admit- 
taiK^e ; and though every Admittance may be pleaded as a Grant, 
yet it really operates as a Grant only in refped; of the Lord, and againft 
hb Right as Lord ; for to every other perfon and purpofe whatfoever, 
it is valid or void according to the Right of the Parties. The Surrender 
controuls the Admittance in all Cafes whatever; if the Surrender is for 
Life, and the Admittance in Fee, the Efl;ate of the Copyholder is ac- 
cording to the Surrender, and not according to the Admittance: So if 
the Lord admits A, and B, where the Surrender is only to A, the whole 
Eftate is in A ; or if the Surrender is abfolute, and the Lord admits 
upon Condition, the Condition is void ; the reafon given is, becaufe 
the Lord has only a cuftomary power to admit, according to the 
Surrender, and fo far as he exceeds that power, the Ad is void. 
* Co. 28. b. In the Cafe of a Defcent, the Admittance is of ftill 
lefe validity, for it is not fo much as neceflary to complete the Tide ; 

and 
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*ndif the Lord admite twenty diflferent perfons as Heire at Law, the ^^^^^^ 
unadmitted real Heir at Law will have a good Title agaiiift them Jw^nr^ 
all ; and the Grant in the prefent Cafe is ftated exprefsly to have 
been made to the Plaintiflf and her filler Ellen, in " Coparcenary/' 
which ihews the nature of this Grant; and therefore if they had no 
Title as Heirs at Law, the Grant and Admittance were totally void, 
and the Defendant could traverfe nothing elfe but the Grant; for 
the Allegation, " by virtue whereof they were feifed," is not a matter 
traverfable ; but the Traverfe is taken properly to the Grant, which 
puts the Right of the Copyholder properly in Iffue; «nd the Gi-ant 
is good or void, and the Plea proved or difproved, as that Bight is 
determined. 

As to the Cafe of Humberton and Howgill, in Hob. 72, where it 
is faid, " if Iffue be taken dire6ily, enfeoffed or not enfeoffed, it 
muft be avoided by Covin fpeciaUy pleaded, for it is a Feoffment 
tiel quel." ift. This was not the point of the Cafe: but, 2dly. The 
Feoffment was good to every intent and purpofe, except as againft 
Creditors ; whereas, in the prefent Cafe, it is void againit every body; 
for even the Lord himfelf may admit the real owner, and the firft Ad- 
mittance will not defeat or fruftrate the fecond. And in that Cafe, 
if Feoffioaent by a perfon incapable from the nature of the eftate, or 
other^incapacity, which renders the a6t totally void, — ^it would prove 
the Plea. It is then faid, that a poffeffory A6lion is not fufficient 
to deftroy the Plaintiff's Title. 4 Rep. 71. 6 Co. 15. He muft fliew 
the Title in himfelf, and he relies only on the Grant of the Lord. 

But if Sarah Boreham took^only a Life Eftate, Leppingwell had a 
Title under the Heir at Law, and then the Grant of the Lord 
to him is fubftantiated ; and though Poffeffion is fufficient againft a 

I i wrong- 



U^ OPINIONS AND JUDGMENTS, BY 

*r*1n7 wrong-doer, yet it is not againfi the real owner, who has a Right of 
^^pms^ Entry, which would be the prefent Cafe, if Thomas, the Nephew, 
was the cuftoinaiy Heir : if he was not, then the Defendant is an 
entire stranger and wtong-doer, and the Plaintiff's Poflcflion would 
enable her to maintain the A6iion, and the Merits would be againft 
the Defendant upon both the Queftions ; but as the Law is cleariy 
with the Plaintiff on the ift Queftion, flie is entitled to the 

POSTEA. 
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IN THE KING'S BENCH. 



THE KING AGAINST ALMON. 



Mr; Juftice Wilmot (a.) 

This is an Application made to the Court by the Attorney Ge- hii-sGco, 
neral, for an Attachment againft Mr. Almon, for publifliing a Pam- The King 
phlet, containing many libellous paflkges upon this Court^ and upon Aimon. 
the Chief Juftice for his Conduct both in Court and out of it : and 
it charges the Court, and particularly the Chief JuAice, with having 
introduced a nrethod of Proceeding to deprive the Subjed of the 
benefit of the Habeas Corpus A6b ; and though the Chief Juftice is . 

named 



(a) This Opinion was not delivered in Court, the Profecution having been dropped, 
in confequence, it is foppoied, of the Refignatioki of the then Attorney General, Sir 
Fletcher Norton ; but it was thought to contain fo much legal knowledge on an im- 
portant fubjefi, aft to be wor*hy of bei^g preferved. The occafion of it was a Motion 
in the Court of Kiqg's Bench, by the Attorney General, fpr an Attachment againft Mr. 
Almon, for publiQiing a Pamphlet, intituled, *^ A Letter concerning Libels, Warrants, 
" Seizure of Papers, &c. Printed for J. Almon, Piccadilly, 1765." 

In confequence of this Motion, grounded on Affidavits of the above Pamphlet having 
l>een bought at the Shop of Mr. Almon, in Piccadilly, a Rule was made for Mr. Almon, . 
to ** fliew Caufe" why a Writ of Attachment fliould not iffue againft him for his Con- 
tempt. In anfwer to thefe Affidavits Mr. Almon made an Affidavit, in which he ex- 
prefled his '' concern and furprize at this CJiarge, being no wj\ys coufcious of having in 
*' any adl of his Life been guilty of the leaft intentioaal difrefped towards that Court, . 

I i 2 " iior 
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The King named and marked out in that Paflage, yet the whole Court is moft 

againft 

Aimoiu manifeftly, and in exprefs words, involved in it. 

The PaiTage reflecting upon the Chief Juilice for amending an In- 
formation out of Court, is in page 126, and is laid before the Court 
in this manner. Mr. Barlow, by Affidavit, informs the Court, that 
upon the 18th of February,, he received diredlion» from Mr. Wal- 
lace, to get an Information againft Mr. Wilkes amended, by ftrik- 
ing out the word " Purport,*'. and inferting the word "Tenor:" that 
he applied to Lord Mansfield for a Summons, to ihew Caufe why it 
iliould not be amended, and fent two Copies of the Summons^ one 
to Mr. Hughes, the Clerk in Court for the Defendant, and another 
to Mr. Phillips, the Solicitor for the Defendant, which he believes 
were left at their Houfes. That on Monday, the 2d of February, he , 
attended Lord Mansfield, and there met Mr. Hughes and Mr. Phillips; 
and Lord Mansfield then aiked them what Objedions they had to 
fuch Amendment: that they faid they could not confent to it; and 
that Lord Mansfield faid, he did not alk their Confent, but what 
their Obje6tions were ? and afked, if it was not ufual, or the common 
Pra6lice, to amend Infonnations .^ and read from a Book feveral 
Cafes of Amendments, and then made an Order for the Amendment; 
and Mr. Hughes confirms the Account given by Mr. Barlow, of what 
pafled at Lord Mansfield's when this Amendment was made. 



'^ nor does he now, nor did he ever apprehend or underftand that the Paflage or ExtraA 
'' of the Pamphlet, intituled, '' A lietter,'' 8cc. '' was fa meant or intended^ or could be 
/* foconftrued." 

Ab thefe Proceedings were afterwards dropped, they are not mentioned in the Reports 
of this Period ; but it appears that this Opinion was prepared after the Argument on 
the Rule to ** (hew Caufe,'*" as it takes notice of the Arguments of Counfel, and of the 
Obje<5tion made to the granting of the Attachment. 

But as the matter never came to a final Decifion, it muft be confidered only as the 
Opinion of the Judge who gives it. 

The 
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The Paffage in this Pamphlet reprefents this Amendment to have The Kmg 
been made by Lord Mansfield, *• officioufly, arbitrarily, and ille* 
gaily/' 

The Evidence laid before the Court, of Mr. Almon's having pub- 
blilhed this Pamphlet, is an Affidavit made by David Bell, in which 
he fwears that the Pamphlet was fold and delivered to him at Mr* 
Almon's Shop, by a Woman belonging to Mn Almon, and that he 
paid her is. 6d. for it. 

Three Ol^^edlions have been made to the granting 'this Attach- 
ments 

ift. That in the mode of Profecution, the Fad, fwora by Bell, 
doth not fuflGiciently evidence a Publication of the Pamphlet by Mr. 
Almon, and that his Privity to the Publication ought to be proved. 

fidly. That to warrant this " funimary " mode of Proceeding, the- 
Contempt ought to be clear and certain ; that the Scandal ought to 
be felf-evident and apparent^ not to be made out by private Anec- 
dotes and Inferences, or any nice ingenious fubtle Interpretation; that 
it is the proper Province of a Jury to judge of the Application and 
Relation of a Libel ; and that whether thefe Parages do or do not 
relate and apply to the Courts or the Chief Juftice, would be much 
more proper for a Jury to exercife their Judgment upon than the 
Court. 

Sdly. But if both thefe Points fliould be againft them, then it » 
infifted upon, that under all the circumftances of this Cafe,, the Court 
ought not to proceed by way of Attachment, but leave the Offence 
to be profecuted and punithed by Indictment or In£c>rmation. 

As to the id Objed;ion. I cannot find out that any di(lin6lion has 
ever been taken between Attachments and Informations, as to the 

Evidence 
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Evidence exped^d by the Court for granUng them. Demonftration 
ifi not required in either Cafe, but fuch a degree of Probability, ask 
warrants the mind to form a conclulion of the Truth of the Fa<3; pro- 
pdfed, and to adi upon it. 

The Fa6l, propofed here, is the Publicati(Hi of this ParapMet by 
Mr. Almon. 

The Evidence is^ that it was fold in his Shop by a Woman foelcmg- 
ing to hira. What is the Inference that the mind draws from fiich 
a Sale ? That it was fold under his Dire^cm, for his Ufe, and with 
his Privity. Like all other probabilities, it may be anfwered and 
explained ; but unlefs it is anfwered and explained^ it rifes fo near 
to a certainty, that it produces in the mind that kind of AfTent which 
is called Aflurance ; and upon that foundation Courts of Juftice, as 
well as private men, muft reft fatisfied and contented as the beft and 
only fuceedaneum to Demonftration ; and this kind of Evidence has 
always been held fufficient to induce the Court to grant Informations 
for Libels. 

In the King and Roberts, Mich^ 8 Gea II. it was laid down by 
Lord HardM'icke and the Court, to be the conftant Evidence of the 
Publication of a Libel, that the perfon bought it in the Defendant's 
Shop: and as to the Obje<^ion which was made to its being bought 
from one who appeared to be a Servant, and not the Mafter himfelf j 
and that there might be fome combination between the Buyer and 
Seller, in order to injure the Mafter ; it was faid, the j»oof of that 
lies upon the Mafter, if he would remove the general prelumption of 
its being fold by his Privity and Diredion; and that this fpecies <rf 
Evidence has always been held fufficient to induce the Court to 
grant an Information. It is alfo now eftablifhed and fettled by si 
9 multitude 
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' multitude of Cafes which might be adduced, and an uniform Pradice 
in purfuance of them, tliat this Evidence is fufficient to prove a Pub- 
lication by the Defendant, even upon a Trial. 

If it be fofficient to c(mvi€t a man of Publication upon a Trial, 
'♦* a fortiori,'' it muft be fuf&dent to found a Proceeding upon, which 
is fo far from convidling, that it only calls upon the Party to anfwer 
the Charge, and defm the whole Trial of that Charge to his own 
Oath. 

And as Mr. Almon has made an Affidavit himfelf in this Cafe, 
and does not deny his Privity to the Sale of this Pamphlet, it for- 
'tifies the prefumption which the Law makes, and for thefe purpofes 
very iniBci eiiily evidences the Piiblication <rf this Pamphlet by him. 

A-s to the 2d Obje^ion^ which refpeds the Application of the 
Paffages, it is admitted, and indeed it is upon very rational grounds 
now mo& clearly fettled, that it is totally immaterial in what parti- 
cular form or mode of exprefsion Calumny and Defamation are 
conveyed. 

The ufe of Speaking and Writing, is to excite in the mind of the 
Hearer, or the Reader, the Idea entertained in the mind of the 
Speaker or Writer ; and therefore, let the Speaker or Writer paint 
that idea how he will, and in what colours he pleafes, flill, if it pro- 
duces an idea of Calumny and Defamation in the minds of the per- 
fons who hear or fee it, it is a Picture which the Law forbids to be 
drawn under any form or under any difguife whatfoever; and 
Courts of Juftice have for many years faid, that they would not re- 
nounce their fenfes upon fuch occafions, but would fee with the fame 
eyes that all other people do. 

It 
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Tifc King . It is totally immaterial what Tertns are jfnade ufe of, whether af- 
firmative, negative, paft, prefent, future, ironical^ hypothetical, or 
inteiTogatory ; if they convey Scandal, Judges are bound to under- 
ftand it in the plain, popular, and obvious fenfe which the words 
import, and not fufFer the Slanderer to fhelter himfelf by any delu- 
five colouring whatfoever. 

But really there is no Colouring at all in this Cafe, except making 
ufe of the future Tenfe inilead of the preterperfedt. 

TliePaflages, 122 to 126, (a) contain a diredi, plain, explicit 
Charge upon this Court, of an Intention to defeat the Habeas Corpus 



(a) " 1 hope we fliall never fee any Chief Juftioe^ efpecially in that great Court of 
criminal Procefs, the King's Bench^ who fhall deny^ or delay, the iifuing one of thefe 
Writs (of Habeas Corpus) to any man who applies for it, but award the fame inftantly, 
-upon the Prayer of any one, as a Writ of Right, to which the Subjedl b entitled for 
alkingy by motion of courfe, without any Affidavit whatfoever. In many Cafes, as, 
for example, in that of '^ clofe'' Confinement, it may be impoffible for the Party either 
to fpeak to a Friend, fend a Letter, or make an Affidavit; and, confequently, if either 
be required by the Court, it will be a virtual denial of the Writ ; it is a means of de- 
feating the Habeas Corpus A<51. The Requiiition of an Affidavit, puts it likewife in 
the power of a Judge, to objedl to its Form or Contents, and to fay the fame is not 
full enough ; and yet, before another can be had, the Party guilty of the violence, upon 
being apprized of what has paffed, may, by means of this Delay, remove the Prifoner to 
4bBie oUicr place, or (huftie him into fome other hands, nay, hurry him into a Sliip and 
carry hiui to the Eaft or Weft Indies, and then all attempt for Uedrefs will come too 
late, and be in vain. An Application to the King's Bench for an Habeas Corpus in 
Term-time, ufed to be efteemed, I remember, a mere *' Motion of courfe." " Our In- 
'* heritance is right of Procefs of the Law, as well as in judgment of the Law.*' The 
condition of the fiibjeA would be ftill worfe, if any Chief Juftice, inftead of granting the 
.Writ prayed -for, (hoidd force the Party into the taking of a Rule upon the Iroprifoner, 
lo fliew caufe why iie detained the perfon imprifoned; and this laft miferable remedy 
would ftill be rendered lefs adequate, if the perfon applying was obliged to give notice 
of fuch Rule to the Solicitor of the Treafury, as well as to the perlbn imprifoning ; and 
<€.ven this again would be ftill made more grievous, tedious^ and precarious, if the Judge 

ihould 



LORD CHIEF JUSTICE WILMOT. t40 

A€tj by introducing a Rule to be attained by an Affidavit, inftead '^^JS* 
of granting the Writ " of courfe/' and averring that a man was two Aimon. 
years obtaining his Liberty under one of thefe Rules* The Paflages 
exprefsly mention the Chief Juftice in that great Court of Criminal 
Procefs, the King's Bench, in " aperti CuriA/' 

■— i» 

ihould be critical upon the Affidavit of the fervice of Notice^ and be extremely rigid in its 
being moft pundlually fet forth in every the minuted circumftance. What a noble field 
for delay, evafion, and final difappointment, would this open to every committer of vio- 
lence; and how eafy would it be, in the mean time, to dodge the man imprifoned from 
place to place, and from band to band, fo as to render it utterly impradicable for any 
friend to procure his enlargement. A bold and daring Miniftcr might thus eafily tranfport 
a tpoublefome, prating fellow, to either India, long before any *^ Caufe could be (hewn** 
upon fuch a Rule. I am informed^ that a Freeholder, preffed for a Soldier under a tem- 
porary A6t of ParKament, was two years obtaining his Liberty under one of thefe Rules; 
although he did his utmoft by Money and Counfel^ during all th^ time, to pufli on the 
hearing of his Cafe upon the merits : indeed he had the great good fortune not to have 
iiis Regiment removed farther than from Falmouth to Carlifle, in the whole time ; for, 
had it been ordered abroad, I do not fee how he could have had any Relief at all, until 
the end of the war ; before which he might have died of difeafes, or been knocked on the 
head by the enemy. But it would be even ftill much worfe, if any Judge ihould take it 
into his head for fix months together, that Noblemen were fo great as to be privileged 
from paying obedience to a Habeas Corpus at all.'* 

** Or, if any Chief Juftice, contrary to the ufage of Judges, who are to have no ears for 
any thing that is to come in Judgment before them, until the fame is brought on judtci*" 
ally, (hould, weeks before any Crown-trial, officioufly fend for the Proceedings to fee 
whether they were legal, and upon difcovering an Error on the Profecutor^s fide, fliould 
.fummo«i the Attorney of the other fide, and tell him he mufi; confent to the fetting right 
of this Error, to the end that the ^ tenor" of the pleading might be fuch as Judgment 
could be pronounced thereupon ; and, notwithftanding the Attorney (hould proteft he 
could not confent thereto upon the account of his Client, and that the fame was a cri- 
minal Profecution, and that fuch alteration of the Record was not warranted by any ad-, 
judged Precedent, ihould neverthelefs arbitrarily direft it to be done, without eithef 
having the Point debated before himfelf by Counfel^ or brought on before the whole 
Court for their Opinion ; and that the Defendant, being found guilty by the Jury, ihould 
^se ^deprived, by fuch Amendment, of taking advantage of the Error ^forefaid, in Arreit 
of Judgment, which he might otherwife havedone^ and the fame would .have been 
tsddl to the Profecutor, 8cc, &c." 

K k And 
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And as the Chief Juftice can neither deny nor delay the iifuing of 
aa Habeas Corpus, without the concurrence of the other Judges, it 
is imputing that denial or delaying to them. But it does not reft 
there, for it fays, " if fpeaking to a Friend, fending a Letter, or 
** making an Affidavit, be required by the Court, it will be a virtual 
" denial of the Writ ;" which is faying that, by requiring an Afl^ 
davit, they have virtually denied the Writ ; " that it is a means of 
•* defeating the Habeas Corpus A& ; that an Applicatioti for an 
" Habeas Corpus ufed to be a " Motion of courfe;'' that the Condition 
•* of the Subject would be ftill worfe, if any Chief Juftice, inftead 

of granting the Writ, ihould force the Party into a Rule, and that 

Notice of fuch Rule fliould be given to the Solicitor of the Trear 
** fury; if any Judge fliould be of opinion that Noblemen were 

privileged from paying obedience to the Habeas Corpus ; and that 

a Peer could not be attached by the King's Bench, for treating the 

Court with opprobrious language/' 

What Inuendo, Inference, Deduction, nice and fubtle or inge* 
nious Interpretation is to be made, for applying this to the Court and 
the Chief Juftice ? What Anecdote is to be known, unlefs the Pro- 
ceedings in this Court are Anecdotes, and the Records of it are Se- 
crets and Myfteries, impervious to human eyes, and unknown even 
to the Judges themfelves. 

As to the other Paffages relating to the Chief Juftice amending 
the Information, the Application is equally obvious, direA, and ne- 
ceflary ; for what Chief Juftice can make Amendments in Criminal 
Profecutions before trials in which the Crown is concerned, but the 
Chief Juftice of the King's Bench ? 

If 
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If the words « Lord Mansfield/' had been printed in Capital Let- '^Igf*? 
ters, it would not have pointed him out more vifibly to the Public, 
than the Words ** Chief Juftice/' applied to the Amendment of an 
Information ; and where, from the manifeft context of all the Paf- 
fages relating to a Chief Juftice, it is evident that the Chief Juftice, 
mentioned in the firft part of the Paflage, page 123, is the fame 
terfon who is carried through all the Paflages, and that is, the Chief 
Juftice in that great Court of Criminal Procefi, the Court of 
King's Bench. 

Affidavits are only neceflary where the Perfon does not . appear 
with clearnefs and certainty upon the face of the Libel ; but thQ 
Affidavit of the Chief Juftice himfelf, or of the whole Legiflature 
put together, could not have conne6ted the Perfon and the Paflage 
together more ftrongly than the words themfelves do : and the Af- 
fidavit made by Mr. Barlow and Mr. Hughes does not fix the Rela* 
tion, or add the leaft additional Evidence, in refpe6t of the Allufion, 
but only to fliew, " ex abundanti,'* that there was not the Jeaft 
foundation for any part of the afiertion. 

Tlie Affidavit only fliews that it was a malignant Fidtion, formed 
upon aTranfadion which did pals before the Chief Juftice, and a 
libellous Mifreprefentation of it; and, if no fuch Affidavit had been 
made, it would have appeared, upon the face of the Paper, to have 
been an infamous Afperfion and Libel, unrelated to any tranfa6iion 
whatfoever; and there is nothing for a Jury to determine, but 
whether the Court of King's Bench is the Court of King s Benchj 
and whether Lord Mansfield is the Chief Juftice in it. 

But fuppofe there were Fads upon which a Jury might exercife 
their Judgment ; is it not half the Bufinefs of this Court to examine 

K k s and 
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and try thofe Facfts upon Applications for Attachments? And 
though I wifli as well, and have as high an opinion of Trials by 
Jury, as any man has or ever had ; and where Fad;s are doubtful, 
this Court often diredls IfTues to afcertain them ; yet Attachments 
are only Procefs to bring Parties into Court ; and where Fa6ls are 
clear, plain, and as manifeft as Words can make them, to what 
end, intent, and purpofe, are we to defire any further Information 
or Satisfaction about them ? 

I think no AflSdavit is neceflary to connect the Paflages either with, 
the Court or the Chief Juftice, but that the Relation is felf-evident, 
and appears to a demonftration upon the face of the Pamphlet. 

The third and laft Obje6tion is, ^hat, fuppofing this Pamphlet to 
contain Paffages libelling the Court or the Chief Juftice, yet that it 
is not proper for this Court to proceed againft the Delinquent by 
way of Attachment, but that it fliould leave him to be profecuted 
by Indi6lment or Information. 

There are two Points. to be confidered under this Objedlion* 

The firft refpedls the Paflages afFe<fting the Court, and the Chief 
Juftice adting in Court : Tlie other refpeits the Paflage refleding 
upon the Chief Juftice for the Amendment made out of Court. 

I will firft confider what has been faid with refpe6i to Attachments 
in general, and the diftindtion made between the propriety of apply- 
ing them to one fpecies of Contempt and not to another; becaufe 
that part of the Argument goes to all the Paflages in the Pamphlet, 
whether they refledl upon the Judges for what they do in the Court, 
or in their Judicial Capacity out of it. 

I will then confider the other Point about the Amendment made 
ty tlxe Chief Juftice out of Court. 

It 
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It has been argued, that the mode of Proceeding by Attachment "^^ P^s 
is an Invafion upon the ancient fimplicity of the Law ; that it took ^lawn. 
its rife from the Statute of Weftminfter, Ch. 2 ; and Gilbert s Hiftory 
of the Pra(9;ice of the Court of Common Pleas, p, 20, in the firft 
Edition, is cited to prove that Pofition. And it is faid, that A61 
only applies to Perfons refifting Procefs ; and though this mode of 
Proceeding is very proper to remove Obftru6tions to the Execution 
of Procefs, or to any contumelious Treatment of it, or to any Con- 
tempt to the Authority of the Court; yet that Papers refledling 
merely upon the Qualities of Judges themfelves, are not the proper 
objedb of an Attachment ; that Judges have proper Remedies to 
recover a Satisfadion for fuch Reflections by Actions of " Scandalum 
Magnatum f and, that in the Cafe of a Peer, the Houfe of Lords 
may be applied to for a Breach of Privilege ; that fuch Libellera 
may be brought to punilhment by Indiiftment or Information ; that 
there are but few Inftances of this fort upon Libels on Courts or 
Judges ; that the Common Pleas lately refofed to do it ; that Libels 
of this kind have been profecuted by Adions and Indid;ments ; and 
that Attachments ought not to be extended to Libels of this nature; 
becaufe Judges would be determining in their own Caufe ; and that 
it is more proper for a Jury to determine " quo animo" fuch Libels 
were publiflied. 

As to the origin of Attachments, I think they did not take thefr 
Rife from the Statute of Weflminfter, Ch. 2 ; the Paflkge out of Gilbert 
does not prove it ; but he only fays, " the original of Commitments 
for Contempt " feems'' to be derived from this Statute f but read the 
Paragraph through, atid the end contradidb the " feeming'* men- 
tioned in the beginning of it, and ihews that it was a part of the 

Law 
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i^«J^g Law of the Land to commit for Contempt, confirmed by this Sta- 
^®"- tute ; and indeed, when that A6i of Parliament is read, it is im- 
poffible to draw the commencement of fuch a Proceeding out of it : 
it impowers the Sheriff to imprifon Perfons refilling Procels ; but 
has no more to do with giving Courts of Juftice a Power to vindi- 
cate their own Dignity, than any otiier Chapter in that A6Jt of Par* 
liament. 

The Power, which the Courts in Wefl:minfl:er Hall have of vindi- 
cating their own Authority, is coeval with their firft Foundation and 
Infiitution ; it is a neceflary Incident to every Court of Juftice, 
whether of Record or not, to fine and imprifon for a Contempt to 
the Court, a4^d in the face of it, 1 Vent. 1 . And the ifiuing of At- 
tachments by the Supreme Courts of Juftice in Weftminfl«r Hall, 
for Contempts out of Court, ftands upon the fame immemorial Ufage 
as fupports the whole Fabrick of the Common Law ; it is as much 
the ^^ Lex Terr®/' and within the exception of Magna Charta, as 
the iffuing any other Legal Proceis whatfoever. 

I have examined very carefully to fee if 1 could find out any 
ireftiges or trades of its Introdudiion, but can find none. It is as 
ancient as any other part of the Common Law ; there is no priority or 
pofteriority to be difcovered about it, and therefore cannot be faid 
to invade the Common Law, but to a6t in an alliance and friendly 
conjunction with every other Provifion which the wifdom of our An- 
ceftors has eftablilhed for the general good of Society. And though 
I do not mean to compare and contraft Attachments with Trials by 
Jury, yet Truth compels me to fay, that the mode of proceeding by 
Attachment ftands upon the very feme foundation and bafis as Trials 
by Jury do, — immemorial Ufage and Pradice; it is a Conftitutional 

Remedy 
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Remedy in particular Cafes, and the Judges, in thofe tJafes, arc '^S'* 
as much bound to give an adivity to this part of the Law as to any ^^^' 
other part of it Indeed it is admitted that Attachments are very 
properly granted for refiftance of Procefs, or a contumelious treat- 
ment of it, or any violence or abufe of the Minifters, or others, em* 
ployed to execute it. But it is faid that the courfe of Juftice in thofe 
Cafes is obilrudled, and the Obflru6tion mud be inilantly removed ; 
that there is no fuch neceffity in the cafe of Libels upon Courts 
or Judges, which may wait for the ordinary method of Profecution 
without any inconvenience whatfoever. But when the nature of the 
Offence of libeUing Judges for what they do in their Judicial Capa* 
cities, either in Court or out of Court, comes to be confidered, it 
does, in my Opinion, become more proper for an Attachment than 
any other Cafe whatfoever. 

By our Conftitution, the King is the Fountain of every Species of 
Juftice, which is adminiftered in this Kingdom. 12 Co. 25. The 
King is " de jure'' to diftribute Juftice to all his fubjeds ; and, be- 
caufe he cannot do it himfelf to all perfons, he delegates his Power 
to his Judges, who have the cuftody and guard of the King's Oath, 
and fit in the Seat of the King " concerning his Juftice.'^ 

The Arraignment of the Juftice of the Judges, is arraigning the 
King's Juftice; it is an Impeachment of his wifdom and goodnefs in 
the choice of his Judges, and excites in the Minds of the People a 
general Difiatisfadiion with all Judicial Detenninations, and indif* 
pofes their minds to obey them ; and whenever men's Allegiance to 
the Laws is fo fundamentally fliaiken, it is the moft fatal and nK)ft 
dangerous Obftrud;ion of Juftice, and, in my Opinion, calls out for 
a more rapid and immediate Redreis than any other Obftrudion 

whatfoever; 
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The King whatfc^ver ; not for the fake of the Judges, as private Individual 
Ahnon. i^^j. becaufe they are the Channels by which the King's Juftice is 
conveyed to the People. To be impartial, and to be univer&lly 
thought fo, are both abfolutely neceffary for the giving Juftice that 
iree, open, and uninterrupted current, which it has, for many ages» 
found all over this Kingdom, and which fo eminently diftinguiihes 
and exalts it above all Natiotns upon the Earths 

In the moral Eftimation of the OiTence^ and in every public con- 
fequence a^ifing from it, what an infinite difproportion is there be- 
tween fpeaking contumelious words of the Rules of the Court, for 
which Attachments are granted conftantly, and coolly and delibe- 
rately printing the moft virulent and malignant Scandal which fancy 
could fuggeft upon the Judges tliemfeives. It Teems to be material 
to fix the ideas of the words, ** Authority'' and " Contempt of the 
Cx)nrt," to fpeak with .precifion upon the Queftion. 

By the word " Court,'' I mean the Judges who conftitute it, and 
who are intrufted by the Conftkution with a portion of Jurifdi<!%ioa 
defined and marked ^ut by the Common Law, or AAs of Parlia- 
ment. " Contempt of the Court" involves two Ideas : Contempt of 
their Power, and Contempt of their Authority. The word " Autho- 
^* xitjr" is frequently ufed to exprefs both the right of declaring the 
Law, which is properly called Jurifdi<^ion, and of enforcing obedience 
to it, in which fenfe it is equivalent to the word Power : but by the 
word " Authority," I do not mean that coercive Power of the Judges, 
but the Deference and Refpe6t wbich is paid to them and their A^is, 
firom an Opinion of their Juftice and Integrity. 

Livy ufes it according to my idea of the word, in his charad;er of 
Evander: — " Authoritate magis quam Imperio poUebat:" it is not 

Imperium;** 



« 



LORD CHIEF JUSTICE WILMOT. 

** Imperium ;" it is not the coercive Power of the Court ; but it is 
Homage and Obedience rendered to the Coifft, from the Opinion of 
the qualities of tlie Judges who compofe it : It is a confidence in 
their Wifdom and Integrity, that the Power they have is applied to 
the Purpofe for which it was depofited in their hands ; that Autho- 
rity ads as the great auxiliary of their Power, and for that reafon 
the Conftitution gives them this compendious mode of Proceeding 
againft all who fliali endeavour to impair and abate it ; and there^ 
fore every inftance of an Attachment for contumelious words, fpoken 
of a Rule of the Court (of which there a;re great many) is a Cafe in 
point to warrant an Attachment in the prefent Cafe, where a Rule of 
Court is the obje6t of the defamation ; and it would be a very ftrang^ 
thing that Judges, acting in the King's Supreme Court of Juftice in 
Weftminfter Hall, fhould not be under the fame protedion as a 
Bailiffs Follower, executing the Procefs which thofe Judges iffue : 
it is not their own Caufe, but the Caufe of the Public, which they 
are vindicating, at the inflaiice of the Public ; for I do not think 
that Courts of Juftice are tp take their Complaints up of themfelves s 
it muft be left to His Majefty, who fuflains the perfon of the Public, 
to determine whether the Offence oerits a public notice and aniw 
madverfion ; and in this ftate of the Proceedings, they are only put-» 
ting the Complaint into a mode of Trial, where the Party's owtf 
Oath will acquit him ; and in that refpeA it is certainly a more fa-' 
vourable Trial than any other: for he cannot be convicted if he is^ 
innocent, which, by falfe Evidence, he may be by a Jury; and if htf 
cannot acquit himfelf, he is but juft in the fame fituation as he would 
|>e in, if he was eonvidted upon an Indidment or an Information ; for 
the Court mull fet the Puniihment in one Cafe as well as the others 

L 1 they 
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The King tbcy do not try him in either Cafe ; he tries, himfelf in one Cafe, and 



Aimon. the Jury try him in the other. 

An A<%ion of " Scandalum Magnatnm'' is only to redrefe the 
private Injury : Compenfation, and not Punifhment, is the objedl of 
it ; and though tome Judges may have fought pecuniary Satisfadiionv 
yet others have thought more liberally, and difregarded all private 
emolument or gratification for the perfona) Injury, and refented the 
Indignity as the Caufe of the Public ; and the Conduct of the Court 
of Common Pleas, in Ttfye6k of the Libel publifiied by the Court 
Martial, is an Authority in point upon this part of the Cafe* 

As to proceeding in the Houfe of Lords for a Breach of Privilege^ 
the Scandal upon the Noble Lord does not affe<% him in the cha^ 
radler of a Peer, but as the Chief Juflice of this Court ; and if it did, 
I cannot think it a more favourable mode of Profecution than an 
Attachment, where his own Oath will acquit hinu As to leaving 
fuch Libels to be profecuted by Indidment or Information, that 
Juries may judge, ** qua animo,"^ they were wrrtteni or publiihed ; I 
am as great a friend to Trials of Fadls by a Jury, and would ilep as far 
to fupport them as any Judge who ever did, or now does, fit in Weft- 
minfter Hall ; but if to deter men from offering any Indignities to 
Courts of Juftice, and to preferve their Luftre and Dignity, it is a part 
of the legal Syftem of Juftice in this Kingdom, that the Court fhould 
call upon ^he Delinquents to anfwer for fuch Indignities, in a fummary 
manner, by Attachment,, we are as much bound to execute this part 
of the Syftiem as any other ; for we muft take the whole Syftem toge- 
ther, and confider all the (everal parts as* fupporting one another, and 
as adding in combination together, to attain the only end and object 
of all Ijaws, the fafety and fecurity of the People^ 

The 
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The Trial by Jury is one part of that Syftem ; the puniftiing Con- The Kjnir 
tempts of the Court by Attachment is another ; we muft not con- ^ Aimon, 
found the modes of Proceeding, and try Contempts by Juries, and 
Murders by Attachment. We muft give that energy to each, which 
the Conftitution prefcribes. In many Cafes, we may not fee the 
correfpondence and dependance which one part of the Syftem has 
and bears to another ; but we muft pay that deference to the Wif«* 
dom of many ages as to prefume it ; and I am fure it wants no great 
intuition to fee, that Trials by Juries will be buried in the fame grave 
with the Authority of the Courts who are to prefide over them. 

The Conftitution has provided very apt and proper Remedies for 
corrediing and red;ifying the involuntary miftakes of Judges, and for 
punifhing and removing them for any voluntary perverfions of Juftice. 
But if their Authority is to be trampled upon by Pamphleteers and 
News-writers, and the People are to be told that the Power, given to 
the Judges for their Protedion, is proftituted to their Deftru6l;ion, 
the Court may retain its Power fome little time, but I am fure it will 
inftantly lofe all its Authority ; and the Power of the Court will not 
long furvive the Authority of it : Is it poflible to ftab that Authority 
more fatally than by charging the Court, and more piuiicularly the 
Chief Juftice, with having introduced a Rule to fubvert the Confti- 
tutional Liberty of the People? a greater Scandal could not be 
publiOied. 

A Rule was firft made in Hilary Term, 1757, in the Cafe of the 
King and Charles Thacker, and was calculated entirely to meet the 
Cafe of perfons preffed under the 29 Geo. II. c. 4* 

It had been doubted, (not by the Court,) upon fbraier Preis A6ts, 
whether the Judgment of the Cemmiffioners, as to the fitnefs of the 

LI 8 'men 
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'^^^ff meii impreffed, was not intended by the Legiflatare to be final ; but 
°^' as it was an Authority only in the Commiffionets^ Complaints were 
made of their exceeding and abufing it, and Writs of Habeas Corpus 
granted ; but the Fa<9s, ftated in the Return of thefe Writs> being 
only controvertible in an adioft for a falfe Return, according to the 
Opinion of the Houfe of Lords in the year 1759, great delay muft 
have arifen in Cafes which required immediate difpatch ; and in cafe- 
no Return was made by the Officer, but that he had the Party in 
his.Cuftody, and had him ready in Courts according to the command 
of the Writ (and as. he was a ftranger to the propriety of the PrciS, 
he could fcarcely make any other^) all the Pr^ed men in the Army 
Hiuil have been difchaxged^ to the n^mifeft hazard of the Nation*^ 
who had been under a neceffity of having recourfeto that Expedient 
for recruiting the Anny ; Ixit ftill,.in that Cafe, or if the Man had not 
been in aduaJ Cuftody, but at large>. and had left the Army without 
a military Difmiifion^^it mnjS; have been,, in both Cafes, at the peril of 
his being afterwards tried and puniihed as a Defei:ter^ in Cafe he was^ 
a proper objedk of the Prefe,; and therefore,.to»give afutt, complete^ 
and adequate Relief ta the Party preffed> and to give the A<ft of Par- 
liament that Operajtion which the Legiflature intended^ and which 
that Supreme Law,, the fafety of the^People,.rcquired,. and which muft 
have been endangered by. difcharging all the prefled men» (becaufe the- 
perfons,. who made the Retutis, were,, and from the nature of the- 
Cafe,, mult have been,, ftrangers. to the Faifls which did or did not 
m^ke them objeds of the Prefs,), the Courts in Hilary Term, 1757,. 
£rll made a Rule upon the Comnuffioners under the A€b of Parha-* 
ment, as having exceeded their Authority, to' iliew Caufe why the^ 
Party iliould not be difcharged out of the Cuftody of Mr.. Hayward*. 
i the 
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iJie Keeper of the Savoy^ where Thacker was confined; and that ^^^^}"s^ 
hajward fliOuld not fuffer him to be taken or fent away, until the 
Court ftiouH further determine therein, and that Notice of that Rule 
ftiould be given to the Solicitor of His Majefty Treafury in the mean 
time. By this Rule, the Queftion of the Fitnefs of the Man, viz. 
whether he was an objed of the A61 oar not, was brought before the 
Court much more expeditioufly than it could have been done by an 
Habeals Corpus, where the Fa6ls of the Return could not be contro- 
terted by Affidavits- He was lecured, by the provifion in the Rule, 
from being taken or fent' away in themeao time; and by making 
the Crown and the Commiffioners Parties to the Rule, the Queftion 
received fuch a« complete Determination, as delivered the Party ab- 
Iblutely, from the condition of a Soldier, in cafe it was determined' 
for him; and if it was determined againft him^ he might ftill have 
itecourfe to an Habeas Corpus^ and take the fenfe of a Jury upon 
the Fa6J:s which Ihould be contained in the Return to that Writ ; and 
HO Habeas Corpus was ever denied to any body who prayed it upon 
3 proper foundation. This Rule was offered to the People as a more 
beneficial remedy, but was not impofed upon them in the place of 
the Habeas Corpus. The manifeft and apparent utihty of it, made 
it the option of the Bar in many fubfe^uent Cafes, in preference ta 
the Writ of Habeas Corpus. 

I was not in Court that Termthe Rule was riiade, but I was in- 
formed of. it,, and moft cordially approved of it. I mention the 
circumftance of my not being here at that time for two R^afons : 
1ft. To exprefs my forrowthat I had not a Ihare in the Formation 
^f it. 2dly. To avoid any imputation of applauding myfelf ia what 
I am going to fay about it^ 

In 
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In more temperate Times^ this Rule would have been treated as a 
Heaven-dire6fed Thought for the better fupporting the Liberty of 
the People, in the execution of an Ad: of Parliament, which breaks 
in upon that Equality which the Law moft anxioufly affed:s to efta- 
blifli for all who live under this Government, and Avhich nothing but 
the neceffities of the State can ever reconcile to the Genius of a 
Free Conftitution. It was the beft expedient which the moil con*- 
fummate prudence, and the warmefl wifli for the happinefi of the 
People, could have invented, to give the State all the benefit which 
the Legiilature really meant they fhould receive from that Law ; 
and at the lame time to guard Individuals againft any abufe of it; 
and in times to come, it will be one great memorial of the zeal 
and affedion of the Judges who made it, for the Liberties of the 
People- 
It was faid, that this Pamphlet was an anfwer to a libellous Pam« 
phlet on another Court : I never read any Pamphlets, and therefore 
do not know what that Pamphlet was ; but as to litigated Queftions 
between the two Courts, on the Habeas Corpus A<Jt, I know of none; 
and a libel upon one Court of Juftice, is a very odd way of anfwering 
a Libel upon another : I fliould rather think that both the Pamphlets 
came out of the fame Quiver ; I am fure the fame malignant Spirit, 
the fame evil Genius of this nation, guides the hand of the perfons 
who calumniate any Court of Juftice : and as to the Court of Com- 
mon Pleas not taking up a Complaint of this kind, what was the 
nature of that Complaint? If properly proved, or how it came be- 
fore them, is not ftated : but I am fully perfuaded, from my know- 
ledge of their Wifdbm and Juftice, that if fuch a Complaint as thb 
had been laid before them, they would have aded as we do upon it. 

If 
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If an Attachment is a Gonftitutional mode of Proceeding for Li- 
bels upon Courts of Juftice, they muft be competent to the Queftion 
of " Quo animo" they are publiflied; and efpecially in this ftage of 
the Proceeding, which is only to bring the Party into Court to tell 
liis own Story. It is the Intention which, in all Cafes, conftitutes the 
Offence. " A^us non facit reum, nifi mens fit rea/' It would be a 
contradiction in terms to sCdmit Courts to have a Cognizance of the 
Offence, and yet not admit them to be Judges of the only ingi*edient 
which makes it fo. 

As to the Paffages relating to the Amendment made by the Chief 
Jiiftice out of Court, there is no necefRty of giving'any Opinion upon 
that part of the Cafe, as the Attachment ought to go for the other 
paffages reflecting upon the Court and the Chief Juftice, for a(9;8 
charged upon him as done in Court ; but as that Point has been ar- 
gued very elaborately, J will give my opinion upon it. The Legality 
of this Amendment was never controverted : it could not be contro^^ 
verted : it was founded upon Precedents, and upon that immutable 
principle of all Pra6lice, the bringing the real merits of the Cafe in 
queftion before the Court : the whole dodlrine of Amendments turns 
upon that principle. 

The Objection to granting the Attachment upon this Paffage is^ 
that it refpeds the Chief Juftice only, and neither reAe&s upon the 
Court, nor the Procefs of the Court ; that Orders made f)y Judges 
at their Chambers cannot be enforced by Attachment, till they are 
made Orders of the Court; and that the difobedience muft be fub*- 
fequent to their being made Orders of the Court; and a doubt has 
been rather hinted at than made^ as to the legality of Orders, made 
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^« Km^ by Judges Qt tljeir Houfes or Chambers. And the Paffajge» ii^ ^ IjtiiL 
iUmoi^ ^ JQ3 ^g^g orentioned as coq^^mning this Pradice. 

When the PraiJIice firft began I cannot find out ; my Search and 
Inquiries have been as fruitlefs and ineffed;ual in that refped; as Mr. 
Dunning's. Popham,! 80. — One hundred and forty years ago, aa Order 
was made by two Judges in Vacation, to flay a Judgnjent :r-«i Vfery 
extraordinary interpoiition, but no complaint of it ajs iltegal. j^ut 
whenever it began, it flands upon too firm a bafis to be now ihaken ;— 
x!onftant immemorial Ufage, fandtified and recognifed by the Courts 
t)f Wefl:minfter Hall, and in many inftances 'by the Legiflature; and 
it is now become as much a part of the Law of the Land, as any 
^ther courfe of Practice which Cuftom has introduced and eflabliih- 
jpd : but though diflfiadt to find out when it was introduced, yet it is 
very eafy to fee why it wajs introduGed— rfor the eafe and convenience 
of the Suitors of the Court:; — to accommodate them at a mucl) 
eafier expence, and with lefs trouble, in a great variety of Cafes, and 
efpecially in Vacation-time, when they could not have acce£; to the 
Court; and when there was a great multiplicity of bufinefs, the fav- 
ing of the time of the Court in adjufting trifling matters, which might 
be fo much better employed in momentous ones, was no inconfider-* 
able motive towsirds ^ftabUlhing it. And fl;ill, it is the bufinefe of the 
Court, which is done at Chambers ; that is, it is bufinefs which muft 
be done in Court;, if it .could not be done at Chambers. 

And the Paflage in Lord Coke, 2 Infl;. 103. when duly confidered, 
relates only to Rules, Orders, Awards, and Judgments, made at 
Chambers, " ex parte ;" where a man may lofe his Caufe, or receive 
great prejudice or delay, in his abfence, for want of Defence ; and 

the 
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the Pafiage, cited by him out of Seneca, very fully explains Lord ^'J^J* 
Coke's meaning to relate to Orders or Rules, " parte alteii inau* 
dit4:'' whereas, Judges never make Orders in Chambers, without 
hearing both Parties, or giving them an opportunity of being heard. 
Apd there is nothing in the Gonftitution of the Court, which forbidai 
the bufmefs of it being done by one Judge; for one Judge, fitting, 
in Court, has the Authority of the whole Court ; and a Libel upon 
him, would be a Libel upon the Court in the ilridleft fenfe of thtr 
word ; and certainly a Libel upon a fingle Judge, for an Opinioa 
given, in Court, controuled by the other three Judges, although it^ 
coqld never be called a Libel upon the Court, yet would be a 
Contempt of the Court, and be proper for an Attachment; and 
therefore the Queftion refolves itfelf at laft into this fingle Pointy 
Whether a Judge, making an Order at his Houfe or Chambers,. i9 
not a6fcing in his Judicial Capacity as a Judge of this Court, and 
both his Perfon and Chara6ler under the fame Prote<9;ion, as if he 
was fitting by himfelf in Court ? It is conceded that an Ad of vio- 
lence upon his Perfon, when he was making fuch an. Ordei;, woulc^ 
be a Contempt puniihable by Attachment ; upon what principle ? 
for fl;riking a Judge in walking along the Streets, would not be a 
Contempt of the Court. The reafon therefore mufl; be, that he is in 
the exercife of his Office, and difcharging the fun6tion^ of a Judge 
of this Court; and if his Perfon is under this Prote6lion, why fhbuld 
not his Charadler be under the fame Prote6lion ? It is not' for the 
fake of the Individual, but for the fake of the Publit, that his Per- 
Ton is under fuch Protedlion; and in refped; of the Public, the inf 
puting Corruption and the perverfion of Jufl;ice to him, in aii Order 
made by him at his Chambers, is attended with much more mif- 

• Mm chievoM 
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chierous confequences than a Blow ; and therefore the reafon of 
Proceeding in this fnnunary manner, applies with equal, if not fa« 
perior, force, to one Cafe as well as the other; there is no greater 
obftrudioii to the executioA of Juftice from the finking a Judge, thaa 
from the abufing him, becaufe his Order lies open to be enforced or 
difcharged, whether the Judge is ftruck or abufed for making IL 

The greateft Obje<%k>n upon this part of the Cafe has been, thaC 
this Court will not enforce obedience to a Judge's Oder, by an At- 
tachment, before it is made a Rule of Court ; and that the Refufat 
to perform it muft be fubfequent to its being made a Rule of Court ;: 
tod from thence it has been inferred, that it can be no Contempt o£ 
the Court to libel a Judge for making an Order, becaufe it would bo: 
no Contempt of the Court to difobey it But, upon Confideration^ 
t think the inference is not a juft one^ 

The Right of the Court to controul thefe Orders, is to prefenre a 
uniformity of Pra6kice, and to prevent any clafliing which might 
arife from four diftinft and feparate Exertions of the iame Jurifdic^ 
lion. The refufing to iffue an Attachment for the Breach of (uckaa 
Order, before it is made an Order of the Court, was founded 
upon the fame Principle : We will not enforce Obedience to it till 
we have adopted it; but that Provifion only refpeds^ the effed of 
the Order when made, and does not the leafl apply to the Capacity 
or Charader in which the Judge makes it. He is frill opening and 
exercifing the Jurifdidion of the Court, and is doing the Bu(ine& 
which muft otherwife be done in Courts exadUy in the fame manner 
as we do at the Side Bar; and furely a Libel upon the Judges for 
what they do at the Side Bar, within a few yards of the Courts woul4 
be as much die object of an Attachment as for any thing done in 

Court* 
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Court Cuftom legitimates the Pradlice at ChamberSi as much as 
at the Side Bar; and Cuftom may quahfy and modify the Ads they 
do in both places. 

But ftill they are emanalioDs of Judicial Power^ and whether they 
have more or lefs weight, they are Ad» done by the Judge in the 
lame Capacity and Charader in which he fits here ; and whether hd 
is fweaiing an Affidavit out (^ Court, or pronouncing a folemn Opi« 
nion in Court, the Reafon of refenting the Indignity is the fame, and 
^ ubi eadem eft ratio, ibi idem eft jus." 

It may peribaps merit a lefs Puniihment to libel a fingle Judge itt 
Court or out of Court, than to Ubel the whole Court; but die Quan« 
tum of the Offence does not vary the mode of profecuting it ; it is an 
Offence " ejufdem generis*' akliough " inferioris gradus:'^ And I canB<A 
^xplors a fingle reafon which can be ur^d to cover the Judges in 
Court againft Calumny and Detra6tion for what they do theie, 
which does not hold equally true, though in a lefe degree, when ap- 
plied to what they do in their Judicial Capacities out of Court : Ihe 
Quantum of the offence is different, but the Quality t)f the Offence 
IS the fame. 

Suppofe the Pamphlet had charged all the Judges with Corrupt 
tion in making four Orders in different Caufes, it would have been 
a gieater offenoe than charging one x but if it is i^ot a proper mode of 
Proceeding in the Cafe of a fingle Judge, it woiild not be prop^ in the 
Cafe of the Four; for though the Libel would, in that Cafe, take iii 
the whole Court, yet if the Reafon which k urged^ of the inefficac^ 
of their Orders till made Rules ^f Court, is fufficient to take them 
y)ut of the^rotedion of the Court in the Cafe of one Judge, it miift 
hold in the Cafe I mention ; for each Order may afterwards be con^ 

Mma trouled 
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trouled by the other Jiidges, when they come to fit coUeAively to- 
gether as asCourt. — See the confequence : If a Bailiffs Follower, at 
the time of executing a Procefs to arreft a man, ihould be called a 
Rogue and abufed, the Court is to grant an Attachment ; but if 
the Four Perfotis whom the King appointed to execute one of the 
nobleil braqches: of his Regal Fun6^ion, which the Ufage (ays may 
be done out of Court as well as in it, are reprefented to the People 
)as a6ting in their Judicial Capacities out of Court corruptly, ille^ 
gaily, or oppreflively, they arte not to be under the fame Proted;ion 
.ai( a Bailiffs Follower ; but the Chief Juftices and Judges of this 
Court muft wait at the Door of the Grand Jury Chamber, with their 
Indictments in their Hands, and afterwards attend the Trial, which 
muft ftiU be before one of themfelves, in order to get at that Juftice 
which the meaneft perfon in the Kingdom, acting under their Au^ 
^thority, has a right to, in the firft inftance, by an Attachment 

If the Pradice of making Orders at Chambers is a legal one, the 
Protedion muft and ought to follow it. If the People are told tbbt 
the Judges a^ unjuftly and impioufly at Chambers, can: they think that 
they a6l otherwife when they fit here ? Does not the Scandal follow 
them into this Court, and mark them out as objedU for the finger of 
Scorn to point;, ^t ? Would it not, muft it not, neceflarily bring this 
Court into Contempt, to fay, the Judges at theu- Chambers miike 
Orders or Rules corruptly ? The difference between the force, the 
weight, and the energy of an Order and of a Rule, refpeds only the 
mode of executing them ; but the injputing Corruption to the Judges 
who made either, equally murders .^leir Fame, which is the vital part 
of their Authority when they fit herp; and really in every (hape 
which this Queftion prefents itfelf to my underftanding, I can make 

no 
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no difference betweenla Judge axaing in Court, or Judicially out of '^^^ 
ity but that he has not the fame plenitude of Power in the one cafe 
which he has in the other. But ftiU he ads by virtue of the Patent 
conftituting him a Judge of this Court, and of the Power which 
the Law gives him in that Charadker and Capacity- When he iffues 
his Warrant as a Confervator of the Peace,, the Court punifties th6 
Officer^ who difobeys it, by Attachment: Why? — Becaufe it is the 
ad of a Judge ia his Judicial Capacity ; indeed it is an Obftrudioa 
to Procefs in. that particular Complaint. JJut fuppofe he was calumr 
niated for iffuing fuch a Warrant,, would npt the Court grant an At- 
tajchment for it.? 

The Court of Chancery has al\^ayd puniflied the abuie of their 
Matters, or of Commiflioners of Bankrupt whilft ading in the ex- 
ecutioi) of tihe^r-O^ceii, iiithis fummary manner^ by Attachineiit ; 
and I Ihould: thiplLa Libel upoa -them^ or upon the Matter of the 
Crown Office, br on :the Civil fide, for ads done by them. in their 
Official Cap^ittfiSs: wolild be within the reach and reafoh of. t\Ss 
mode of Pi505i*ftdifi|g-. /It()ii;the» Bufnieft of the Court, tranfad:ed by 
theirOfficfctrsj gind thQu^tifad^rthe.Contit)ul of the Court, that only 
refpeds.the £ffed$ of !w^at*thcy dQ5 and not the Capacity in which 
they doitv, ^ i ' • 

Perhapaitiilay^ibe.J^iAitiiOKigh^ Attachments are granted for the 
abuf^ of; Officers in' the 'id;ual^S^mce of Procefs, yet never for a 
Libel upon th^m for what they hav^ done in that Capacity; and 
therefore no Arguibeht cart -bfeMirfewii' from the Practice of ifluing 
Attachn]»ht»:in favour df B4ilifife ktmfed in a6tual Service, any fur- 
ther than whilft:a Judge »>iti.thc^66l;uai Execution of his Office : hut 
the Principles upqh which the Cbdrt proceeds^, m granting Attach- 

"^ ments^ 
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^a * ^1?^ ments for abufmg Bailifis in the executkoi of Proceffs, and abufin^ 
^^*™^"* Courts for their Judgments, muft be attended to, in order to find 
out the difference between the Cafe of libelling a Bailiff, and libelling 
«i Judge of the Court 

♦ The Principle upon which Attachments are granted, in refpeft cC 
IBailiffs, is to facilitate the Execution of the Law,' by giving a fum* 
inary and immediate Bedreis and Prote6iion to the Perfons who un- 
idertake it. The Law ^onfiders it as a Contempt of the Authority of 
4:he Court, to abufe and vilify the Perfon who is a<%ing under it. 

But the Principla upon which Attachments ifRie for Lfbeb upoa 
Courts, is of a more enlarged and important nature, — it is to keep a 
l)laze of Glory around them, and to deter people from attempting 
to render them contemptible in the eyes of the Public 
. Bailiffii are neither appointed by tbeKiiig nor the Court ; a Libd 
«ipon them terminates only in tbfe Defamation of a private Indivi- 
dual : it is only telling the People, that a peifon employed ta execute 
f^focefs has abufed his Autidonity. But a Libel upon a Court is a 
Aefledion upon the King, ahd tetlmg tbe People that the Admini- 
iftration of Jnftice is in Hveak or corrupt hands; thaet Ike Eoimtain c^ 
Juilice itfelf is tainted, and, coflfeqiietftly, that Judgments, which 
flream out of that Fountain, muft be impure and contaminated. 

The AuthcHity qf ^tlieCoiirt ifi cbninHiied by ds|ifiiiga bailiff in 
the adual Service of Prodefs: bat tlie Juftice of the Court is not ar* 
Taigned, nor is the Court i«9id4»<e4 ^emitemptible in the eyes of the 
People by imputing m&ehavioiur to him 7 «id therefore an Attach^ 
inent for a Libel tipon a Judge for wh^t he doe» at ChambeiH, does 
not proceed upon any Principle analogous to the Cafe of a'Libel 
fipon a Bailifl^ but hSk dire^lly withm tbe Principle of libelling tfao 
Jp Court, 
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Courts which is imputing to the King a Breach of that Oath,, which 
he takes at the Coronation, to " adminifter Juftice to his people ;*' 
and a Judge, at his Chambers, is as much in the Adminiftration of 
that Juftice, as when he is in Court, though his- A6ts have not the- 
lame efficacy as the A As of the whole Court; and Orders for 
Amendments do in ibnie rerpe<9;s differ materially, from Mandatory 
Orders, enjduHng a thkd perfoa tapay money or perform any par*- 
ticular a£t; foe Obedience cannot be enforced^ to.fuch Mandatory. 
Ordisrs,. till &e Court has exps6lsly> raeognized. them ; but Orders, 
for Amendments require noA<^ of. the Court to authenticate them». 
When the Akeiation is made kt piHrfuaaca^ of fuch an Order, and 
there is no Application to difchajrge fuch an Order, but it is acquis- 
efced in by all Parties^Jt becomes the A6): of the whole Court; and 
the Part amended isas mudbi A^ part of the Record of the Court as 
any other part of. it ;. and wlle^ this Pamphlet was printed, the Be- 
cord had beeja. amended Jn purfuance of the Order made by. the 
Chief Juftice ; wid therefore to every intent and purpofe the Amend- 
ment had beeji adopted, recognize4».and. was become the A£i of 
the Court,., by the^acquiefcence of the Parties, as emphatically and^ 
effe^buaJly, as if it had been originally: ordered by the Court* 

(b) Vide note /a; p. «43. alfo the Cafe of Rex v,. Jobn Wilkes, Ef quire, Hil. Tenp, 
lib Gta III. 4 Bitf. p. fl6«7. i^heif' the (a^eA of iL^endments, made oat of Courts ia 
fully difQofled. > 
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IN THE COMMON PLEAS- 

ROE, on the Dcmife of GEORGE DODSON, Efq; 

AGAINST- 

CREW and Others.— In Ejedm^ut. 



Hil. 7 Geo. 

HI. 1767. 

% Wilfon, 

322. 

Dodfoa 

againft 

Grew and 

Others. 



This was a Cafe on an Eje6lment for the Recovery of certaiih Lands 
in the County of Middlefex, which was tried before Lord Camden 
at the Sittings after laft Eafter Term, whereby it appeared — 

That Daniel Dodson was feifed in Fee of the Premifes in quef* 
tion, and devifed them in thefe Words ; yiz. 

" Item. I give, devife, and bequeath unto my Nephew, George 
" Grew, All that my Manfion-houfe or Dwelling, with the Out- 
houfes. Stables, Buildings, Orchards, Gardens, and Lands there- 
to belonging, fituate and being at Waltham Crofs, in the faid 
County of Hertford, now in my own Poffeffion, and ufed there- 
with : And alfo all thofe my Meadow lands in Fowley, in the 
" Parifii of Chefhunt, in the faid County of Hertford, sMb in my 
" own Pofleffion: And allfo all that my one clofe of Pafture laridi in 
^^ Waltham Crofs aforefaid^ now in the Pofleffion of WilUam Hunt : 
** And alfo all thofe my three acres of common Field Land, lying and 
•• being in Brickwall field. Swan field, and Whitehorfe field, in 
•* Waltham Crofs aforefaid, now in the pofleflion of myfelf and the 
^' laid William Hunt : And alfo all thofe my three acres of land, 

" lying 
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" lying and being in Bellfmore Lane, in the Parifli of Enfield, and ^fj^ 

" County of Middlefex ; and all other my lands, tenements, and ^^^^^f^ 

" hereditaments in Enfield aforefaid : And alfo all thofe my Cham- 

'" bers in Lincoln's Inn,. No. 5, now in my own Poffefllion, in the 

" faid County of Middlefex : — ^To hold all and every the aforefaid 

" Mcfluage, Lands, Tenements, Hereditaments, Chambers, and 

" Premifes, with their and every of their Appurtenances, unto him 

" the faid George Grew for and during the term of his natural 

" life ; and from and after his deceafe, to the ufe of the iffue male of 

" his body lawftilly to be begotten, and the heirs male of the body of 

" fuch iffue male; and for want of fuch iffue male, then I give all 

" and every the aforefaid Premifes unto my nephew George Dodfon, 

" his heirs and affigns for ever/' 

That in the Devife to George Grew, the words " heirs male of 
" his body*' were originally written, but that the word " heirs'* was 
fcratched out, and the word " iffue'' inferted in its ftead, in the fame 
hand with the body of the Will, but in different ink. 

That George Dodson, the Devifee in remainder in the faid 
Will, was George Dodson, the Leffor of the Plaintiff. 

That the Teftator devifed other Eftates to the faid Leffor of the 
Plaintiff in fee. 

That George Grew, and the Leffor of the Plaintiff, were the 
Tefl:ator's Nephews ; and that he devifed the refidue of his Eftates, 
both real and perfonal, equally between his faid two Nephews. 

Ti^AT George Grew had no child at the time of making the 
Will : that he entered on the Premifes, fuffered a Recovery thereof, 
and died without iffue male. » 

N tf On 
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^^ On this Cafe a Verdia was given for the Plaintiff, fubjeft to the 

^ShclU!^ Opinion of the Court upon this Queftion, viz. 

WHETHER George Grew took an Eftate Tail, or for Life 
only, under the faid Will ? 

Lord Chief JufticeWiLMOT. 

I think this is an Eilate TaiL The general Rule is a clear and a 
juft one, that the Intention of the Tellator is to be colle<9:cd from 
the whole Will, and fuch a ConftruiSlion made as will effed^uate that 
Intention, provided that intention does not contradid:,^ or clafli 
with, any legal principles or pofitive Rules of Law : for though the 
Statute of Wills gives a power to Parties to devife at their will and 
pleafure, yet that will and pleafurc are bounded and cireumfcribed, 
and muft not pafs the Line which the Law has laid down for the mo- 
dification of real Property upon principles of general Utility : they 
cannot create Perpetuities; they cannot lock up Property for a 
longer time than a Life or Lives in being, and twenty-one years 
afterwards, in the Cafe of Infants ; they cannot give a Fee, and fay 
it fliall defcend to all the Sons, or to Daughters exclufive of Sons ; 
they cannot reftrain a Tenant-in-Tail from fnffering a common Reco- 
very ; and therefore in thefe, and all fimilar Cafes, the Law, which 
18 the Will of the whole Community, muft controul the Will of In- 
dividuals, But this Cafe is not affeded by any Intention eroding 
the Law, for it is equally lawful to give the one Eftate as the other ; 
tbe word Iflue lias no fished technical meaning annexed to it ; and the 
only true Queftion in this Cafe is. What was the Intention of the 
4 Teftator, 
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Teftator, and whether that may be beft effeduated by giving an ^od^ 
Eftate for Life or in Tail ? ^^^^^ 

It is ftated in the Cafe, that Geobge Grew died without Iffue 
male ; but that event will not vary the Conftru<9;ion of the Will, 
which muft be confidered exa6ily in the fame manner as if he had, 
or might have had, *many Sons ; and looking at the Devife, in that 
view, of there being many Sons, will liave a moft powerful Influence 
upon the Expofition of it, when the Intention cornea to be nicely 
and critically examined : for though the Teftator certainly intended, 
in the firft inftance, to give George Grew only an Eftate for Life ; 
yet if h€, as certainly, intended that all his Sons fliould take in fuc« 
ceflion one aftei- another, and they cannot take in that manner but 
by lodging the Eftate Tail in George Grew, then it comes to this 
Cafe : here are two things intended, one an Eftate for Life to G, 
Grew, another an Eftate in fucceffion to all his Sons in Tail male 
^* ad infinitum:" Can they both take place? If they can, they ought; 
if they cannot, then balance the two Intentions againft one another, 
and fee which is the weightieft and moft comprehenfive, and give 
that an efFe<ft. Courts fubftitute themfelves in the place of a Teftator; 
and fuppofe the Queftion to have been aiked him — " You have willed 
" two things, which cannot both be obeyed exactly according to your 
" Will, and therefore one muft yield to the other :'' What muft have 
been the Anfwer ? " I wifti to be obliged in the principal, capital, and 
" moft material deftination I have made, and to reje<9; the fecondary 
" and fubordinate one /' 

There are three points to be confidered : 

ift. — ^If he intended a fucceffive Inheritance to all the Iffue male 
of George Grew, " ad infinitum,'' in preference to G. Dodson ? 

N n 2 2dly.— Whe- 
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Dot|f:>n odiy, — ^Whether that Intention can take place, if George Grew 

again ft^ •■• 

Grew and \y^^ Q^\y an Eftatc foF Lifc ? 

Others* •' 

Sdly. — If it cannot, then which of the two Intentions muft govern 
the Conftrudion ? That is, if the words " for life" muft give place, 
or the words expreffing an Intention of giving ** a fucceflive Inheri- 
" tance'' to the Iffue male of G. Grew ? 

As to the ift. Point. — ^The Will is clear : Teftator had two Nephews, 
G. Grew and G. Dodson ; he gave particular Eftates to each ; this 
Eftate he gave in Settlement; — others to Dodson in Fee; — the refidue 
of his real and perfonal Eftate equally between them. They were both 
equally objects of his favour and bounty, except that he gave Grew's 
Eftate with Remainder to Dodson ; his Name poffibly produced that 
difference in the limitations ; but it was not to take place whilft any 
Iffue male of G. Grew exifted ; a general failure of that Line is to 
open the Succeffion to Dodson, and therefore a conftru6tion to let 
him in fooner would diredlly encounter the manifeft Intention of the 
Teftator, who was making each of his Nephews the diftind Root of 
fucceffion to particular parts of his Eftate. 

It was obje<9:ed, that the word is only dcfcriptive of an Individual, 
and the words " of the body of fuch iffue male" are in the fingular 
number. Iffue, in its natural, ordinary fignification, means " all ;' 
it may be reftrained. If firft, next, or any other fiftiilar words had 
been ufed, he might have confined its general meaning ; but as it 
ftands in the Will, it comprehends " all." The word " Body" in the fin- 
gular number, was not meant to point out one Individual, viz. the firft 
Iffue, and to exclude all the reft ; but to limit the operation of the 
Devife to one at a tirae in a courfe of fucceffion, and to exclude the 
Iffue from taking all together, which might have been more doubt- 

fuU 
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fill, if the word had been in the plural number, " Bodies :" but with- ^^^^ 
out exprefs words, the Court will not make an expofition produ6live ^q^^^ 
of fuch abfurd confequences. If only one fon, it muft be the firft ; 
the exiftence of a fon for a moment determines the limitation; and 
if ten more fons had been born after, they cannot take, but the Re- 
mainder limited to G. Dodson is to fall into poffeffion, in dire6t 
oppofition to thfe Will, which fays it Ihall take place for want of 
" fuch Iffue male''— :/t/cA ; What? Iffue male of the body of G. 
Grew ; comprifing and embracing every branch arifing from him; 
jiot one, but all the male Line derived from him. 

It was alfo obje<9;ed, that " Iffue'' is more properly a word of Pur- 
chafe. — It is ufed in the " Statute de Donis" without an idea of Pur- 
chafe annexed to it, and it a6ls in a double capacity, as will beft 
anfwer tlie Intention ; and though it was fubftituted in the place of 
the word " heirs," which was fcratched out ; and it was fairly argued 
he might intend it as a word of Purchafe, yet it does not carry the 
Argument a jot further than the words " for life" do ; for if they 
take by Purchafe, they muft all take as Joint Tenants for Life and 
Tenants in Common of Inheritance : Could that be his Intention ? 
For if he had ten fons and nine leave Iffue, the tenth muft have 
the whole Eftate by Survivorfhip ; and M^hen all are dead, then the 
Eftate muft break into ten parts, and there can be no Crofs-Re- 
mainders ; fo that whea there was a failure of Iffue of one fon, that 
part muft go over to Dodson, when no part was intended to him 
whilft there was any Iffue male of the body of G. Grew. — He in- 
tended all to take, but in a courfe of fucceffion. 

Sdly. — Can this Intention take place, if G. Grew takes only an 
Eftate for Life ? 

It 
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^^^ It may, by conftniing the word « Iffue" to mean, firft and every 

<5Si„. other Son in Succeffion. Suppofe he had faid, I mean by lifue, firft 
and every other Son, it muft have been fo expounded, becaufe words 
are only pii^uces of ideas upon paper; and therefore if he puts a 
meaning on the word himfelf, it muft be underftood as he meant it ^ 
But he has not iaid fo, and therefore he leaves the word to ad; in 
its own natural character, and in that ihape it will not endure to be 
expounded, " firft and every other fon in fucceffion f for, " ex vi 
termini,'' it means " all,'* and hath not an eye of fucceffive priority in 
it : and there is no Cafe where it ever was conftrued to mean firft 
and every other Son in Succeffion, and to create a feries of contingent 
Remainders one after another ; which it muft do, or the principal 
Intention of the Teftator be difappointed ; and when it is defcriptiye 
of the Eftato and operates as a word of Limitation, and gives an 
Eflate Tail, it is not the " word," but the " Law^'' which regulates 
the Dcfcent to all the Sons fucceffively, upon its own favourite prin- 
ciple of Primogeniture. It has been argued, that if we can colled; 
from the Will that he meant firft and every other Son in Succeffion, 
why not conftrue it fo, and thereby complete evefy part of the Inten- 
tion ? Becaufe it would be doing violence, to the word " Iffiie," and 
forcing it out of its known eftablifhed fenfe, when the meaning of 
the Teftator may be as efFed:ually complied with by giving it one of 
its natural energies, as a word of limitation: and tliough the Inten* 
tion, colle<Sted from the Will, is to govern tlie Conftru<9;ion, yet there 
muft be words ufed which are proper and fit for that purpofe. It 
w^ould confound the ufe of all language, and introduce the greateft 
barbarity and confufion, to make words ftand for ideas in oppofition 
to the fenfe which Ufage has put upon them : and as a word of Li- 
mitation 
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mitation it does not defeat the Eftate for Life ; for without Fine or oodfon 

again It 

Recovery, which is not to be prefumed, an Eftate Tail is only an ^(J^hers*!*^ 
Eftate for Life. 

As to whether the words, " heirs male of the body of A/' operating 
as words of Purchafe, will have the fame effe6t, and take in all the 
Iffue male of A. as effectually as if they operated as words of Limita- 
tion ; I do admit, upon the authority of Co. lit. and the Cafe of 
Southcote and Stowell, 1 Mod. 2S6, 237, and Freeman's Reports, 
216, 225, that when the Eftate once vefls in an heir male of the body 
of A. by Purchafe, that any other heir male of the body of A. may take 
by Defcent ; and the reafon feems to be, becaufe it is " quaff' an Ef- 
tate Tail from A; and the Will of the Donor gives it a defcendible qua- 
lity, after it is once vefted, as to all the lineal male defcendants from A- 
as well as to all the lineal male defcendants of the firft Purchafer. 

But ftill it will not have the fame confequence as if they a6led as 
words of limitation ; for fuppofe A. his a fon who dies in his father's 
lifetime leaving daughters, and A. has other fons, they can never 
take at all, for the fecorid brother cannot take becaufe he is not 
complete heir; whereas if it was an Eft;ate Tail in A. it would de- 
fcend upon the fecond fon and take in all the defcendants: and it is 
impoffible to make it equivalent to a Limitation to the firft and every 
other fon, without violating and confounding the legal operation of 
words, and producing confequences not warranted by the Will : for 
upon a Limitation to the firft and every other fon, the Remainders all 
veft the inftant the fons are born ; and when a fon is of age, he may, 
by a Fine, bar all his iflue : but where the Limitation is *^ to the heir 
male of the body of A." no Eftate vefts till A. dies ; and if there are 

no 
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Dodfon no Truftees to preferve, &c. A- may bar the Remainders at any time 
^odicn^ after the fons are born, aa well as before ; and a Fine levied by his 
eldeft fon will not bar his iffue if he dies before the father, becaufe 
the iffue will take by Purchafe, and not from his father. 

3d]y. — Which Intention ought to take place fa) ? 

If the Teftator had put the Iffue and Remainder-men into the 
power of G. Grew, it is not to be prefumed he would defeat them. 
If he had given Contingent Remainders to the Iffue, and they were 
to take by Purchafe, he might defeat the Iffue before they were born. 
— ^If Eftate Tail, a chance — If confined to one Iffue only, the reft 
had no chance ; — better to have a chance of fomething — the Remain* 
der was of no eftimation after Eftate Tail, vefted or contingent, " qud- 
" cunque viS,." 

But fuppofe the Queftion afked, " You meant a ftrii^; Settlement 
" with Truftees to preferve Contingent Remainders ; but the words 
" will not warrant the expounding the Will in that manner. G . a e w 
" muft either take an Eftate Tail, which will let in all his Iffue male, 
** but with a power of defeating them and George Dodson ; or an 
" Eftate for Life, which will let in G. Dodson, in exclufion of the 
« fons of G. Grew?" His Anfwer muft have been, " I do not in- 
« tend G. Dodson any thing, whilft there is Iffue male of George 
^ Grew."* 

It was certainly the Intention of the Teftator that G. Grew's Sons 
fliould take in fucceflion, which they could not do, if he was only 

(a) The latter part of this Cafe is rather imperfeft, and feems to contain onlj fliort 
heads of Argumeat^ which were probably filled up in the Delivery. 

Tenant 
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Tenant for Life. I am of Opinion that he was Tenant in Tail, and ^J^ 
that Judgnient muft be given for the Defendant othen! 



The other Judges delivering their Opinions to the lame efFed, 



Judgment for the Defendant. 



Oo 
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IN THE COMMON PLEAS. 



Between JOHN DRINKWATER, Efq; Plaintiff^ 

AGAINST 

The ROYAL EXCHANGE ASSURANCE COMPANY,. Defendants. 



^SGcInt This was an A6lion of Covenant brought againft the Defendants 

a vJ'iiIon, on a Pohcy of Infurance, in which the Plaintiff declared that by a 

363 • 

Drinkwatcr ^^^^^^ Dccd, commonly called a Policy of Infurance, made by the 



theifSJraiEx. aforefaid Royal Exchange Assurance Company, It Was Wit- 

change Af- 

furance 
Companj. 



furancc " NESSED, Tliat the Capital Stock, &c. of the aforefaid Corporation 



ihould be fubjedl and liable to pay, make good, and fotisfy any 
Lofs or Damage which iliould or might happen to a certain Malt 
Office by Fire^ within the fpace of twelve calendar months from the 
day of the date of that Inftrument or Policy of Infurance, not ex- 
ceeding the fum of J[.50O: Provided always neverthelefs, and it was 
thereby declared to be the true intent and meaning of that Deed or 
Policy, that the faid Stock Eftate and Securities of the faid Corpora- 
tion fhould not be fubje<^ or liable to pay or make good to the Af- 
fured any Lofs or Damage by Fire which ftiould happen by any 
" Invafion,, Foreign Enemy, or any Military or Ufurped Power what- 

^ foever:'* 
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♦« foever:" Provided alfo, that that Deed or Policy fliould not take ^^'^^ 
place or be binding on the iaid Coeporation, if the faid Malt Of- c1un|eA*' 

Airsuice 

fioe, at the time when any fuch Fire fhould happen, fliould be in Compaq. 
the Pofleffion of, or kt to any perfon who fliould ufe or exercife therein 
the Trade of a Sugar Baker, Apothecary, CheDaift, Colourman, Dif- 
tiller, Bread or Bifcuit Baker, Ship or Tallow Chandler, Stable-keeper 
or Inn-holder, or fliould be made «fe of for the flowing or keeping 
pf Hemp, Flax^ Tallow, Pitch, Tar, or Turpentine ; but that in all 
or any of the faid Cafes the faid Deed, and every Claufe, Article, an^f 
Thing therein contained, fliould ceafe, determine, be utterly void, 
and of none effe<9:. And Plaintiff further faith, that the faid MaKj 
Office in the faid Deed mentioned, on the twenty-eighth of Septem^ 
ber, in the fixth year aforelaid, was burnt, confumed, and totally 
jdefli-qyed by Fire, which did not happen by any ** Invafion, Foreign 
." Enemy, or any Military or Ufurped Power whatfoever ;' and that 
jthe faid Malt Office, at the time when the faid Fire happened, was 
not in the Pofleflion of, or let to any Perfon who ufed or exercifed 
therein the Trade of a Sugar Baker, &c. 

To which the Defendants pleaded, ift, that they did not break the 
iaid Covenants, nor any one of them, in manner and form as the fai4 
plaintiff hath above thereof complained againfl; them, and Ifiue there* 
on. The Defendants, for further plea, fay, that Plaintiff ought not 
to have or maintain his faid A6lion againft them, becaufe they fay, 
that whatCA'er Lofs and Damage above fuppofed to have happened, 
by the burning and deftroying the faid Malt Office by Fire, as Plain- 
tiff hath abov^e alleged, all fuch Lofs and Damage was caufed and 
did happen by means of an unlawful Attack and Invafion made on 
the faid Malt Office by an Ufurped Power unlawfully exercifed by a 

O o S great 
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^"ahJft*^ great number^ tliat is to fay,, aoo perfons^ unlawfully, riotoufiy, and 
^ch^^i^^' tumultuoufly aifembled, in breach of the peace of our Lord the 
Company. King, to the teTfor of the Inhabitants of the City of Norwich, and 
that the faid Fire above fuppofed did happen by fuch Ufurped 
Power as aforefaid, and this Defendants are ready to juftify ; where- 
fore they pray Judgment whether PlaintiflF ought to have or maintain 
his A6lion as aforefaid againft them, &c» 

Plaintiff, as to the £d Plea above pleaded in bar, faith, that he^ 
by reafon of any thing in that Plea above alleged, ought not to be 
barred from having or maintaining his faid A6lion therefore againft 
them, becaufe, Protefting that the faid Plea, and the Matters therein 
mentioned, are altogether infuflStcient in Law to bar or preclude the- 
Plaintiff from having or maintaining his feid A^ion againft the faid 
RoYAi. Exchange Assurance Company; neverthelefs, for Repli-^ 
cation Plaintiff feith, that the Lofs and Damage by the faid Malt Of^ 
fice being burnt, confumed, and deftroyed by Fire, in the faid Decla- 
ration mentioned, did not happen by any Ufurped Power what- 
foever; and thereupon Iffue Lsalfo joined ; and on the Tridi before the 
Right Honourable Sir John Eaedley Wilmot, Knight, Lord Chief 
Juftice of his Majefty's Court of Common Pleas at Weftminfter, a 
VerdiA was given for the Plaintiff^ and £.469 Damages, fubje<ft to 
the Opinion of the Court of Common Pleas on the foUowing Cafe; 
viz. 

That the Defendants entered into the Policy as ftated m the De-^ 
claration. That the Plaintiff paid the Premium, and complied with 
all the terms of the Policy on his part to be performed. 

That on Saturday the 27th of September, 1766, a Mob arofe in 
the City of Norwich, on accoimt of the price of Provifions^ and did 

miibhief 
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tarfchief to one Iloufe and a Mill, by throwing about and fpoiling ^"1^^*" 
the Flour at a Bakers Houfe, and fpoiling and damaging the Mill, ^^c^^^^^^"" 
That on the King's Proclamation being read, the Mob difperfed and cw^y. 
continued quiet. That about two of the Clock in the Afternoon 
of Sunday, the ssth of the lame September, another Mob arofe on 
the fame account, and began to pull down^ and afterwards fet fire ta 
and burned down the Malthoufe in queftion ; Mid afterwards forci- 
bly and riotoufly damaged the Houfes of two Bakers, and fpoiled 
their Furniture; that the faid Mob had no offenfive weapons on theii 
going to .the faid Malthoufe ; but on their Return therefrom, ten 
or twelre of them had fticks ia their hands^ and one of them had a 
Spit, bent double*. 

Tha t, after the Mob had damaged the laft of the faid Bakers Houfes^ 
the MagiiSrates^ who had riot received any Notice or Information of 
any Mob being rifen ovl that day until after the faid Malthoufe was 
on fire, inunediately,, on receiving fuch Notice thereof, aflembled, 
with their Affiftants, to the number- of thirty^ and thereupon oppofed 
tod knocked down Several of the Mob,^ and in fifteen minutes dif- 
perfed the whole of the Mob, smd the Mob Qever afterwards afiem* 
bled any more : That the RoyaIi Exchange Assurance Company 
was created in the year 1720. 

' That the Company had, at the time of the faid Fire happening, 
made Affurances in the City of Norwich, on Houfes and Goods, to 
the amount of j([. 300,000, but had not any Fire Engine there, nor 
any Fire Men refident there; but that Uiere were fevec^ Fire Engines 
kept in the faid City of Norwich* • 

That it is ufual in Policies of Aflurance in the Sun Fire OflSce to 
infert^ over and above and befides the word& c^ Exception contained 

in 
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Drinkw«w in the prefent Policy, the additional words of " civil commotion* 
th/& EX- alfo. 

change Al- 

comSr. "^^ Queftion therefore for the Opinion of the Court is : 

Whether the Plaintiff, under the circumftances of this Caie^^ 
is entitled to recover in this A<5lion ? 

This Cafe was twice argued at the Bar, and, after time taken ta 
Confider of it, Mn Juftice Gould was of Opinion that the Malt- 
houfe, being burnt by a Mob, which rofe to reduce the price of Pro- 
vifions, it was burnt by an Ufurped Power, within the true Intent and 
Meaning of the Provifo in the Policy. He cited Popham, 122, 
and was of Opinion that Judgment ought to be given for the D&f 
fendants. 

Lord Chief Juftice WiLMOT, Mr. Juftice Clive, and Mr. Juftice 
Bat HURST, were of a different Opinion. 

Lord Chief Juftice Wilmot: 
I am of Opinion that the firing of the Malthoufe by the Mob, as 
defcribed in this Cafe, is not a firing by the Ufurped Power meant 
in the Provifo. 

. Policies of Infurance, like all other Deeds and Inftruments, which 
evidence the Agreements of Men with one another, muft be con^ 
ftrued according to the true Intent and meaning of the Parties who 
make them; and though my brother Lee fays they fhould be con- 
ftrued liberally, and my brother Burland fays they ihould be con- 
ftrued ftridly, againft the Infurer, who is the Speaker in this Provifo; 
yet I know of no other Rule, but to colle6l the Intention from the 
whole Inftrument taken together, and to effedluate it; and the utmoft 

to 
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to be inferred from the Rule is, that the turn of the Scale^ in a Brinkwater 

againft 

doubtful Cafe, ftiould be againft the Speaker; becaufe he ought to ^^1^^^^" 
have exprefled himfelf with more perlpicuity. To find out this In- com^y. 
tention is often very difficult ; for when Agreements are committed to 
Meriting, all extrinfic Evidence of Intention is fliut out; and words 
being the only marks of that Intention, it frequently happens, that 
fometimes ttom the imperfedlion and poverty of Language, and 
ibnietimes from the barbarous and inaccurate application of it, it is 
extremely doubtful and obfcure what are the Ideas which the Parties 
denote by the words they employ to exprefe them. Where they paint 
iimple and detenninate Ideas with precifion and certainty, the fea- 
tures of the Mind are as vifible as the features of the Body are in ^ 
pi<9;ure : but the misfortune is, that words often paint very complex 
Ideas as diftindl, fimple ones ; and then the eye of the mind is em- 
barralied in tlie purfuit of that particular Idea they are meant to de- 
lineate ; and the words " Ufurped Power'' are two of thofe equivocal 
>rords which perplex this Quefticm ; and in all Cafes of this kind, 
Courts of Juflice have no other clue to lead them out of the maze^ 
but to confider the import of the accompanying words^ to take the 
general fcope and defign, as well as the particular fentence in which 
thofe words are found, into Confideration together : the Context 
muft be carefully and accurately examined, and, above all things^ 
the popular and ordinary Ufe of the words, in refpedl of the fubjefik 
about which they are ufed, muft be attended to. 

Ufage is one of the great maAer-keys which unlocks the meaning 
of words, 

Quem. penes arhitriam eft et jus et norma IcxyiendL. 

> The 
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The words in the body of this Policy clearly take in all Fires, let 
them arife from what caufe they will ; and therefore unlefe the Fire 
by the Mob, defcribed as in this Cafe, is taken out of the general 
words by the Provifo, the Plaintiff's right to recover mull be admitted. 

The WOTds of the Provifo are, ^ Fires which fliould happen by aa 
^* Invafion, Foreign Enemy, or any Military or Ufurped Power what* 
^ foever/' 

It was firft argued that the word ^* Invafion," and efpecially con* 
iie<9;ed with the wwd " whatfoever,'' might mean any unlawful At* 
tack ; but this was given up on the laft Argument, and very rightly ; 
for every wilful felonious burning would have been included in fuch 
a Conftru^on, and all the intermediate words would have been ren« 
dered infignificant and ufelefs ; whereas they were plainly inierted 
to defcribe fome wilful Fires in oppofition to others. If they do not 
except all Caies^ when Houfes are fired wilfully, what are the Cafes 
tiiey do except ? 

The Cafes of Fires happening in the time of " lAvafions from al»*oad, 
and Rebellions at home,*' are when the King s Government is exter« 
nally or internally attacked, and Armies are employed to defend and 
fupport the Government ^ftabliflied by Law, or to fubvert it, and 
efiablifh and fupport a Government ufurped contrary to Law. Thelb 
words are defcriptive of Convulfions which ihake the whole Nation to 
its foundations, and menace a diffolution of that fyftem of Goveram«it 
under which we Uve ; — ^when the Laws lie dormant and inad;ive, and 
the fun<9;iohs of Magiftracy are in a ftate of fufpenfe, and firing Houfes 
and Towns is known to be a neceflary and unavoidable confequence* 
from friends aA well as foes« Thefe are tlie outlines of the Pidlure 
1 which 
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which thefe words draw on my eye upon the firft reading of thera, ^^j^"^**^ 

yaX\ 
turance 



■gaintt 

and the more I have looked upon them, the deeper the impreflion is ^^^^^^ 



upon my mind; and the time when this Company was created, and companj. 
which muil be the time wh^n thefe Policies were firft framed, is very 
material, viz. 1 720, only a few years after an Ufurpation of Regal 
Power both in Scotland and England, and Juil at the dawn of ano- 
ther Rebellion ready to break out ; and though the virtues of the 
Royal Family have totally extinguiihed every difloyal fentiment in 
this Kingdom now, yet it was not fo romantic a Caution at that 
time, to guard againil Fires happening from Rebels as well as from 
Enemies. 

As the Time fumiflies a ftrong prefumption, that a general Ufur- 
pation of Sovereign Power by the Pretender was then in contempla- 
tion, and was what the Company meant by thefe words; fo the Time 
fumifhes a powerful Argument to mejthat rebellious Mobs were not 
intended to be included in them. 

It is truly faid by the Defendants Counfel, that this was not many 
years after the Riot A61; that rebellious Mobs had been, and were, very 
frequent, and were not likely to decreafe, from the ill humour which 
the year 1 720 mull have occafioned : and can it be fuppofed that 
they would defcend to fuch minute Provifions as they have made about 
Trades, particular kinds of Commodities carried in and kept in this 
Malthoufe, and at the fame time leave Mobs and Infurre<9;ions to 
be fignified by words which muft be fixained, and wrenched out of 
their popular meaning, to reach them, when the word ^^ Mobs" would 
have completely fpoken their Intention ? 

It has been faid, becaufe they had happened, and were more likely 
to happen than Rebellions, therefore they ipuft intend to comprife 

P p them 
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Drinkwatcr theiii in thefc words ; but I feel the weight of that Argument the 
the Royal Ex. other wav ! If this had been the more material obje6t to attend to, 

change Af- ^ J ^ 

co^^* they would have explicitly mentioned it. 

Bui to come a little nearer to the words^ and to a more criticd. 
examination of them. " Invafion and Fordgn Enemy" naanifeftly 
relate to an iexteriml Attack; and as Pirates are faid to be ** Hofte^ 
" humani generis^" they may fall under the defcription of Foreign 
Enemies. But the general meaning of the words is a hoftile Attack 
upon the Nation. 

" Military and Ufurped Power'' are the next words. The word 
^ Power*' has a variety of fignifications : it would be pedantic afiec* 
tation to enumerate them ; but in this place it can only mean Force^ 
or Authority .to ufe and apply Force ; and the words which accom- 
pany it, mull afcertain the nature and kind of Authority. 

The word " Power/' in conjundion with " Military," may mean 
to include " Fires from Soldiers ;" from that clafs, rank, degree, and 
order, which is known and diftinguifhed in all States by the name of 
•* Military Power," in oppofition to ** Civil Power.** 

But the material word upon which this queftion turns is the word 
« Ufurped :" it certainly does not mean fimply " ufed," for thoi^ 
fometimes " Ufurped," in Latin, has that import; yet, in Englifh, it 
always carries the Idea along with it, of ufing that which another 
,perfon has a right to ufe, and that is a frequent fignification of thfe 
word in Latin ; and indeed, in its legal, as well as its popular, fig- 
nificationr, it defcribes the unlawful alBiimiiig the exerciie of a Right 
belonging to another, as, the Ufurpation of an Advowfon, ufurp* 
xb% Franchifes. Mr. Lock defities Ufurpation, getting into pofleffion 
^ that which another has a right to. Viz, a change of Perfons and 

not 
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not of Forms and Rules of Government ; and in common parlance Wnkiwter 

* agsunft 

it marks a rebellious affumption of illegal Authority. ^^^g^S' 

The Context fliews that the executive Power of Foreign States, the cSSJSr. 
Legal executive Power, and the Ufurped executive Power of our own 
State, were the Powers the Company had in their eye- The Power 
ufurped muft be a Power " ejufdem generis'' with the antecedent 
Powers pointed out in that Provifo ; and the reafon of excepting Fires 
from one of thofe Powers, might naturally lead them to extend the 
Provifo to all of a fimilar nature. 

It has not been contended, that thefe words take in Fires arifing 
from Individuals, a6ting upon private motives : if one, or fifty in 
conjunction, had fet this Malthoufe on fire from any private pique 
or malice, it would be impoflible to fay the Fire had happened from 
an Ufurped Power, unlefs the A6k done made an Ufurped Power, 
which is confounding two Ideas together, that muft be carefully ie- 
parated in examining this Quefiion ; for the Power from whence the 
Fire muft arife in this Cafe, muft not owe its exiftence to the A61 
done, but muft be exifting, as an Ufurped Power, before the Aft 
done; and therefore it is argued that here was a Power ufurped 
before the Houfe was fired; that is, a Power Ufurped to re- 
duce the price of Provifions ; that this is a branch of Regal Power, 
and that it is not the totality of Regal Power which this Provifo 
means. 

There is no occafion to give any Opinion upon Cafes where there is 
a general Infurreftion, or Mobs ** more guerrino, arraiati cum vexillis 
** explicatis, cum armis defenfivis et offenfivis, cum tympanis et 
** tubis :'* where Captains are appointed, and the form and order of 
War appear in the face of it, and where the avowed purpofe of fuch 

P p 2 a Corps 
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Drinkwater a Corps is to pull tlown " ull " Bawdy Houfes, " all " Meeting Uoufes, 
the Royal Ei- «4 all Enclofiires/' or to abate the price of Provifions " every where; 

change Af- ^ 

Com "n ^or *^^^^ *^ would clearfy and indifputably amount to a levying of 
war againft the King, and be a conftrudlive High Treafon. 

In fuch a Cafe, 1 might have fome doubt ; though, according to 
the Idea which the word ** Ufurped*' raifes in my mind, I could not 
call fuch a Power an Ufui-pation, but a Power illegally affumed to 
do what no Pow er could lawfully do ; for I fee no Power in the King 
to reduce the price of Provifions ; and if there is no fuch " RegaP 
Power, there can be no fuch " Ufurped" Power, which I confider as 
a Power oppofed to and Handing in the place of a Power " de jure :^ 
and though this do6irine of conftru6live High Treafon in the Cafes 
in Popham, 1 22, 2 Anderfon, 4. Kelyng, 70. and many other Cafes 
which have fince happened, are determined upon very wife and ia- 
Jutary principles^ we are here conflruing and expounding the words 
of a private Contra6k ; and therefore the Queilion is not, what w31 
turn a Riot into a Rebellion, in legal Confideration, but what the 
Parties mean by the words " Ufurped Power," when Invafions and 
Armies and Soldiers are in their Contemplation, and the fubjed; mat- 
ter of the Provifo, where thofe words are found? and though the Law 
is fully fettled upon that point, yet none but Lawyers, who had dipped 
into the Cafes of conftrudive High Treafon, could have thought this 
a Cafe of levying of War againil the King, which carries, in the 
popular fignification, a War to dethrone and attain the totality of his 
Government ; and we fliould be very forry, in a Queilion of private 
property, to pronounce people guilty of Conftrudive Treafon, before 
Government had profecuted them, and it appeared judicially, by 

the Record, that they had been guilty of it. 

But 
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But however the Law may ftand upon a clear Cafe of conftru^ive ©nnkwater 

* againft 

High Treafon, or Rebellious Mob, yet this is a common Mob ; and I ^J^^^'^^af* 
know no difference between one Mob and another, except it be a cSm^V 
Rebellious Mob, which, as defcribed in the Cafes, would amount to 
a levying War againft the King ; and in fuch a Cafe it might be more 
doubtful, becaufe it would have ** fpeciem belli," which is the Idea 
excited in my mind by the words " Ufurped Power,*' and which is 
to a€t within the meaning of this Provifo. 

But here the Mob rofe, Saturday, the fi6th of September, 1 766, 
on account of the price of Provifions, and threw the Flour about a 
Baker's Houfe and damaged a Mill. Did they ufe any refiilance, and 
refufe to obey the Law ? The very reverie : the Proclamation was 
read^ and they difperfed ; there is not an eye of Rebellion in this ; 
they hear the Law and obey it. The next day, another Mob arofe 
on the fame account: they began to pull down and fired the Malt* 
houfe, and damaged the Houfes of two Bakers ; they had no offen- 
five weapons when they went to the Malthoufe ; thirty people dif- 
perfed them in fifteen minutes, and they never affembled more. 

As this Mob does not agree in any fingle circumilance with the 
outward and vifible form of a Rebellious Mob, as defcribed in the Cafes, 
fo it wants the effential Property neceflary to conflitute a Rebellious 
Mob, viz. a univerfality of purpofe refpe6iing the whole Kingdom, 
•* to puH down Bawdy Houfes in general, to break open Prifons in 
general, to pull down all Enclofures;" 1 Hale's Pleas of the Crown, 
p. 135 : for, if it was direded to particular Inftances, as, not to make 
a general Abatement of the prices of Viduals or Com, but in fome 
particular Market, or within fome Precind, it waa not a RebeUious 

Mob; 
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^aSidlJft ^^ ''^^^ * ^y ^1^^^ I mean a Mob under fuch circumftances as would 
^ihSi^A?' amount to a levying War againil the Ring, that is, againft his Office 
. Company, and Govemment. 

Thej roTe on account of the price of Provifions, and fell upon a 
Baker and Miller the firft day, and upon a Maltfter and two Bakers 
tlie fecond day. The utmoft that I can coU66l from tbefe fa£ts is, 
that they thought the price of Provifions was owing to the Perfons 
who followed thofe Occupations, and therefore chaftifed and puniihed 
them : for here is no fetting a price, or forcing them to fell at a rate 
they thought a proper one. The FaAs fiated evidence Anger, Re- 
fentment, and Indignation againil particular Trades, and it feems to 
have been a fudden fwell of their Paffions, tranfporting them into a 
Felony, but I fee no marks of Treafon in it, as defcribed by the 
Cafes ; there was no previous Concert for that purpofe, not the leail 
avowal or manifeilation of a delign to make any genersd Abatement 
of the price of Provifions all over the Kingdom, or any where except 
Norwich. Suppofing the deftru^^ion of Provifions to be a mode of 
abating the price of Provifions, and that by punifliing thefe Millers, 
Bakers, and Maltfiers, they hoped and meant to abate the price of 
Provifions at Norwich ; yet it wants univeriality of purpofe, which is 
the diftingaifhing feature of a Rebellious- Mob, and it wants that 
** fpeciem belli,'* which Lord Hale lays fo much ftrefs upon in bis 
defcribing and defining fufih a Rebellious Mob as would make the 
AAors in it Traitors. 

But it is fatd. Fires from Mobs are more likely to happen than 

Fires ^om regular Armies, either ading for or againft the State ; and 

tiieibfore that we ihould give thefe words a lib^al, enlarged con* 

9 ftru<^ion ; 
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ftruaion ; and that it is a hard Cafe to make the Defendants ^^JS *' 



anfwer for a Lofe arifing from a " vis major," not to be prevented ^Lng^A?" 
by any Caution, and that, if doubtful, the fcale ihould turn in their company. 
favour. 

The firing of Houfes by Mobs does not often happen. Conflagra* 
tion affe^s Friends and Enemies alike ; and therefore pulling down 
Houies, when Mobs go beyond breaking of windows, is the common 
mode of expeffing their refentment ; but War knows no diftindion 
between Friends and Foes ; and firing Houfes and Towns indiicrimi- 
nately are the unavoidable confequences of it. 

In my Opinion there is a prodigious difierence between Mobs and 
Armies. The Laws, executed with fpirit, will always fuppreis a Mob : 
the Magiftrates did it with eafe in this Cafe. The undaunted cou« 
rage of an individual, or the peifonal aj^arance of a Man of Credit 
and Reptftation, difperfes or afluages tbefe Fevers of the People : exr 
perience, as well as hifiiory, fliews it, according to that beautiful fimile 
in Vii^ : 

Ac, Yefaiti magao iq populo quum f»pe coorta eft 
Seditioj fasvitque animis ignobile vulgus ; 
lamque faces et faxa volant ; furor anna miniftrat : 
Turn, pietate gravem ac meritis fi'forte viram quern 
Coofpexerej filenU- arre£iifque auribus adilant: 
llle regit didis animos et pe<5lora mulcet. 

But fuppofe a Mob fired a houfe before they difperfed, all hands 
are inftantly emplojred to extinguifh it ; but againft Armies, neither 
the courage, nor chara6ler of individuals, can filence the thunder of 
cannon, or prevent the burfting of bombs ; fhe inhabitants think of 

nothing 
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Drinkw;iter nothing but faviDg thciF own lives, and iaftead of the adiivity of 
the Royal Ex- Firemen to check Fire, Soldiers become Firemen to fpread it : the 

chanpfc Af- 

farance probability of its fpreading in one Cafe bears no degree of proportion 
to the probability of its fpreading in the other ; the danger is not fo 
great, and the refiftance much more eafy ; the reafon for guarding 
againft the one does not apply fo powerfully as againft the other. 

As to the hardihip of the Cafe, it is clear there are Cafes of equal 
hardfliip, which are more likely to happen, and do more frequently 
happen, and yet cannot poffibly be reached by thefe words ; vie. 
the " felonious" firing by one or more, or by any Mob, if it is not a 
Rebellious one. A year feldom paflfes without our trying people for 
fuch Firings. 

If the Law has not thought proper to provide againft Cafes equally 
hard, and twenty time^ more frequent, why ihould we extend it to a 
rare Cafe, when it is admitted to be ineffe6lual to reach a frequent 
one ? As to the Cafes of Carriers, Gaolers, and LeiTees, they do not 
influence this Cafe ; but becaufe the Law, for wife reafons, makes 
them anfwerable againft inevitable accidents, it does not follow from 
thence that a perfon muft be anfwerable againft fuch accidents, upon 
a private Contract, unlefs it is conceived in fuch Terms as manifeftly 
indicate an Agreement to be anfwerable for them., 

The general words of the Policy clearly manifeft fuch an Agree- 
ment in all fuch Cafes, not excepted by the Provifo ; and I cannot 
think it a found conftrudion of thefe words to extend them, upon 
account of the hardihip, to a very unufual Cafe, and, at the fame 
time, leave the common and ordinary Cafes, of equal hardfhip, to- 
tally unrelieved by them. 

The 
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The words of the Plea are, " unlawfully, riotoufly, and tumultu- Dnnkw^er 

againft 

«• oufl, affembled,- wUch ihew thejr had not the leaft apprehenflQD ^■^<'^- 
of any thing more than of a common Mob. co^V- 

I am of opinion therefore that there muil be Judgment for the 
Plaintiff. 



And accordin^y, there being three Judges againfl one, the Postea 
was delivered to the 

Plaintiff. 



Q q 
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IN THE HOUSE OF LORDS. 

APPEAL FROM THE COURT OF CHANCERY IN IRELANB. 



RICHARD KEILEY, Efq; Executor of JOHN KEILEY, Efq;"J 

deoeafed, and HENRY SNOW and SHAPLAND ^^I^^' I Appellamts 
Efqrs; and the Rev. HANS THOMAS FELL, Executors I ^'■'•"""* 
of ROBERT SNOW, Efq; deceafed J 

AGAINST 

JOHN FOWLER, Son and Heir at Law and Adminiftrator of 1 

RICHARD FOWLER, deceafed, and Nephew and Ex- IRespondbkt. 
ecutor of WILLIAM FOWLER, deceafed J 



iftFcbrnary, SiR JoHN OsBOENE, Bart, being feifed (amongft other Lands Bsad 
^^&w1S!^ Hereditaments) of the Towns and Lands of Sleady and Ballyker- 
\afttTS* rins in the County of Waterford in Ireland,^ in confideration of £.60 
voi/iTj^ paid him by William Cronyn, by Leafe dated Decembers, I719r 
'4 i- ^an, demifed the fame to faid William Cronyn, To hold from ift May,, 
then laft, for nine hmidred and ninety-nine years, fubjedl to the Pay- 
ment of the yearly Rent of J[. 100 fterling, and to a Quit Rent of 
^.16. 8 s. per annum. 

William Cronyn, being in pofleflion of the Premifes under thia 

Leafe, made his Will, dated July 15, 1726, and thereby devifed 

(inter alia) in the following words, ** I do leave and bequeath to my 

<< Daughter, Jane Cronyn, all my worldly Subflance, Lands, Stock, 

4r " CoTHi 



46 



LORD CHIEF JUSTICE WILMOT. «9d 

^' Com, Debts, and Houfehold Goods, provided flie marries by the ^^Jjf^;'^ 
** Confent of my Executors hereinafter mentioned, fubjeA notwith- 
** ftanding to my Debts and Legacies: but in cafe my faid Daughter 
** fhould marry without the Confent of my Executors, ihe is to have 
** for ever only twenty Cows and a Horfe, as for her whole Fortune. 
** I do hereby appoint my very good Friend Arthur Ulher, in the 
County of Waterford, Efquire, and William VVigmore, of Cappo* 
quin, in the faid County, Clerk, fole Executors of this my laft 
Will and Teftament, revoking and renouncing all former Wills. 
Furthermore I do appoint that, in cafe my faid Daughter (hould 
die without Iffue, that all my Subftance, as before mentioned, fliall 
return back to my Executors, to be diftributed and difpofed of 
^* as I fliall hereafter dired ; and that my Daughter's Hufband fliall 
" at lead be worth JT.I^SOO fterling." — ^The Teftator then goes on, 
giving various fpecific and pecuniary Bequefts to his Wife, his Rela- 
tions (the Fowlers) and feveral of his Friends, and to his Executors ; 
and then clofes his Will with the following Claufe, " And laftly, in 
" cafe my forementioned Daughter, Jane Cronyn, fliall marry with* 
** out Confent of my Executors aforefaid, or fliall die without Iflue, 
^^ I do ordain and appoint that all the Goods, Chattels, Lands, and 
*• other my worldly Subftance, to her before bequeathed, fliall return 
" to my Executors, to be- by them diftributed in manner following, 
to wit: to my Nephew, James Donagon« iC- 1 00 ; to Hefter Gambon, 
jC-50 fterling; and to each of my Executors aforefaid, £.501 to 
my faid Daughter twenty Cows and a Horfe only, as before in this 
Cafe bequeathed; and the Remainder to be equally divided among 
the Children of my Sifter, Ehnor Fowler." 

Q q a William 



«< 
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^^F^^ir*^ William Cronyn died foon jifter, and on the 6th May, 1 7fi7,. bw 
Executors proved the Will, and ad;ed in the Tiiifts thereof,, and pof^ 
feffed themfelves of his Eftate and EffecSb, and received the Rents 
and Profits of the faid leafed Lands,^ Jane being, at her Father's 
death, an Infant. 

By Marriage Articles, dated the toth February, 173r, in confix 
deration of a Marriage intended to be had between Stephen 
Sowton and Jane Croayn, with the Conlent of the Executors^ 
it was agreed (inter alia) that the faid Term c^f nine hundred and 
ninety-nine years, in the Lands of Sleady and Ballykerrins, (hould 
be affigned to Truftees, in Truft ta pay the Debts of the Teftator, 
William Cronyn ; aad that the (aid Stephea Sowton ihould afterwards 
receive the Rents and Profits of the Premifes, during* the joint lives 
of himfelf and his intended Wife, Jane : and the Marriage was foon 
after folerani^aed. 

Andrew Hill, William Cronyn's Frother-in-Law, in the year 17iy, 
mortgaged a Leafehold Eftate, called Salterbridge and Allane, to 
Hugh Henry, Efquire, in Truft for Thomas Stepney, Eftjuire, for fe- 
curing j^, 500 and Intereft ; and WiHiam Cronyn and Francis Duggan 
joined with HilJ; in executing a Bond and Warrant of Attorney to 
confefs Judgment to Hugh Henry, as a collateral fecurity for the 
fame. Thomas Stepney dying, Hugh Henry, by deed, declared the 
Truft of the >(^. 500, and affigned the Mortgage and Bond, and a 
Judgment entered up thereon by virtue of the ftdd Warrant of Attor- 
ney, unto Charles Stepney, the funriving Executor of Thomas Stepney; 
and Charles Stepney, about 0<9»ber, 1 752, iffued a " fieri facias," in 
the County of Waterford, to levy upon the Goods of theTaid Andrew 

Hill, 
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Hffl, jr. 609. 5s. 4d. The Sherirs Officer, in coUufion with Sowton ^Z"^ 
and Hill, feized and fold by private Sale, to Sonvton, the Leafe of 
the Eflate, fo moitgaged to Henry, in Truft for Stepney, for^.ias 
only; and Sowton immediately took poiTeffion of the mortgaged Pre- 
mifes, and kept the fame for fix years and upwards, and during aH 
that time received the Rents and Profits thereof to his own ufe. But 
Sowton finding himfelf obUged to pay the refidue of the iC*500 due 
to Stepney, notwithftanding the fraudulent Purchafe obtained as 
aforefaid, he applied to John Fell and Nathaniel France to, lend him 
£. 600, and by Indenture of Mortgage, dated New. 11,1 763, (to which 
William Cronyn's Executors were made Parties, but refufed to exe- 
cute,) Sowton, conveyed not only the faid Leafehold Psemifes of SaJ- 
terbridge and Aflane, but alfo the Lands, of Sleady and Ballykerrins^ 
for the remainder of the Tefpe6live Terms therein ; and for better fe- 
curing the repayment of the faid jC* 6.00 and Intereft to Fell and 
France, he executed a Bond and Warrant of Attorney . to confefi 
Judgment thereon^ 

Stepney, on th^ £8th of ;Deceniber,, 1736, affigned his Mortgage 
to Sowton, who by Indenture, dated Ssth January, 1738, fold the 
lefidue of the Term of Salterbridge and Aflane to Matthew Hales 
for j^. 730,, but did not apply any part fhereof tapay off the £.600 
Mortgage to Fell aijd France; whdreupon Fell and France filed their 
Bill of Foreclofure, in ^he Court of Exchequer in Ireland,,. againft 
3owton and Hales^ and on the 1 3 th May, 1741, the Caufe was heard» 
and the Court deci'eed a Foreclofure and Sale of Salterbridge^ and 
Aflape, but refufed to make any decree touching the Lands of Sleady 
and Ballykemns., . . 

Robert 



'F*owlcr. 
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iccHcy againft Robcrt Soow, attomej to Fell and France, finding himfelf difap^ 
pointed by this Decree in his deiiign of obtaining tlie Lands of Sleady 
and BalL^kerrins^in combination with So^ton and Hales, in Oi^ober, 
1742, by virtue of the Judgment, entered up©n the Bond given by 
Sowton to Fell and France, leized the faid Lands; and the Sheriff by 
:the procurement of Snow, in confideration of £. 800, fold the fame to 
him for the refidue of fuch Teiin as Sowton had therein, in Truft as 
to one Moiety for John Keiley^ and as to the other Moiety for himfelf. 

Jane Sowton died on the 1 9th October, 1 743, without ever having 
liad any Iflue, whereupon William Fowler and Richard Fowler, two 
^f the ^Children of EUnor Fowler, Sifter of the Teftator, William 
Cronyn, became entitled, together with the other Children of the 
/aid Elinor, to the Leafe of Sleady and Ballykerrins ; and in April, 
1747, they filed their original Rll in the Court of Chancery in Ire- 
land, agaiotft the AppeUant, Richard Keiley, the faid Robert 
iSnow, and feveral others, ftating the Leafe, and the feveral matters 
aforefaid, and that Snow and John Eeiley, to the time of his death, 
and the Appellant, Richard Keii^ey, his Executor, bad ev^ fince 
the Sale made by the Sheriff under Fell and France's Execution, 
ibeen in pofieflion, and received the Rents and Profits of the &id 
Lands of Sleady and Bdlykerrins, amounting to the yearly fum of 
X- 1 80 fterling, above the referved Rents thereof. The Bill therefore 
prayed an Account of Cronyn's Eftate and EffedS againft Ufher and 
Wigmore, his Executors, and that Snow and Reiley might be de- 
creed to deliver up the Leafe of the faid Lands to them, and the 
other Children of Elinor Fowler, and might account for the Rents 
and Profits thereof firom the death of Jane Crony n« 

Arthur 
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Arthur Uftier, one of thie Executors of William Cronyn, by his ^^J^^^g"^ 
Anfwer admitted the Will, and that the Teftator died poffeffed of the 
faid Lands of Sleady and Ballykerrins, and a confiderable perfonal 
Eftate* That the Refpondent, and his Brothers and Sifter, named in 
the Bifl, were the Children of Ehnor Fowler, the Teftator's Sifter,. 
and that Probate of the Will was granted to him and Wigmore, his 
Co^xecutu:. That they did not pofleis themfelves of any of the Tef* 
tator's Goods and Chattels, but permitted Jane to take the fame as 
they were bequeathed to her. That they, at Jane's reqneft, received 
the Bents and Profits for her Ufe, and accounted; with Stephen 
Sowton, her Hulband, for the fame.- Believed that Sowton became 
pofleiTed of the Lands, and„ without the Defendant's cenfent, morb* 
gaged them to Fell andFrancie for £^. 600, and executed a Bond and 
Warrant of Attorney aa a^ collateral fecurity, who fued out Executioa 
thereon, and fold the Lands to Snow in Truft for himfelf^lBnow, and 
Keile Y^as ftated in the Bill. Bdieved that Jane died without HTue. 

Richard Wigmore, by his Anfwer, admitted himfelf to be the fur- 
viving Executor of William Wigmore, the Co-executor with Arthur 
Ulher, and Adminiftratbr of his Affets to the value of jT. i ooo andt 
Bpwards.^ 

Robert &iow, by his Anfwer, faid, he believed the Refpofldent,. 
and his Brothers-and Sifter,, werfe the Children of Elinor, the Sifter of 
William Cronyn ; and that William Cronyn was poffeffed of Sleady 
and Ballykerrins, under the faid Leafe, for 999 years, at ^C-^OO yearly 
Rent. Admitted the Will of William Cronyn, and that the Execi^ 
iors proved the fame. Believed Jane was the only Child of the Tef- 
iator, and the Refpondent and his Brothers and Sifter Nephews and 

Niece 
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^7^^ Niece of the Teftator. That Jane married Stephen Sowton, on i 1 th 
November, 1796, and that he made a Mortgage to Fell and France, 
and executed a Bond and Warrant of Attorney, whereon Judgment 
was entered, aaid " fieri facias*' iflued to the Sheriff who feized the 
faid Leafehold Premifes of Sleady aiid Balljkerrins, and a1)ou[t the lit 
November, 1 742, fold the. fan^e, and fuch other Intereft as Stephen 
Sowton had therein, to Snow for ^. 89O, in Truft, as to a Moiety 
thereof for John Keiley. Admitted tibai:, before the faid Purchafe, 
he knew rtf the Will of William Cronyn, and the Title of the laid 
Jane thereby ; and that the faid Bond and Judgment were executed 
hy Sowton as a collateral Security for the faid J^.SOOj and that the 
Executors of William Cronyn were Parties to the Mortgage; but did 
not execute it That Jane died in 1 743, without Iffue ; but that he 
-did not believe *he Refpondent and his Brothers and Sifters, by dmt 
aneans, or for that the Mortgage to Fell and France was made with- 
out Coolent, had therefore any right, to an Account of William 
Cronyn s Aflfets. He admitted that he refufed to give them pofieffion 
of the Lands, or to account with them for the Rents and Profits 
thereof Said that Stephen Sowton, from bis Marriage, until Snow 
bought the Lands, received the Rents and Profits thereof, and that 
the Rents had -ever fince been received by Keilbt. That all the 
Teftator's Debts and Legacies were paid, except fuch as d^>endGd 
^n the Devife over, which he infifted was void ; and that he paid the 
faid j^. 890; and computed the Lands to be of the dear yearly value 
jof iC- 1 50 or thereabouts* 

AU the Defendants having anfwered, Iflue was joined, and fome 
Witnefies were examined, on behalf of Keiley and Show, to prove 

tjie 
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the SheriflTs Sale to Sowton, and that the Marriage of Jane was with ^J^^''* 
Confent. And an Order was made, on Confent, that the Leafe of the 
ad December, 1719, fliould be read on the Hearing, as proved. 

The Caufe came on to be heard before the Lord Chancellor of Ire- 
land, on the 7th, 11th, and 17th of May, 1762, when his Lordfliip 
was pleafed to Decree, that John Fowler, the Relpondent, as Ad- 
miniftrator of Richard Fowler, who was Executor of William Fowler, 
was entitled, under the Will of William Cronyn, to Two-fixth parts 
of the Lands of Sleady and Ballykerrins, for the remainder of the. 
faid Term of nine hundred and ninety-nine years, and to Two-fixth 
parts of the clear Rents, IlTues, and Profits thereof, from the death 
of Jane Sowton, otherwife Cronyn; fubjed; neverthelefs to the Debts 
and Legacies of William Cronyn remaining unpaid ; and awarded an 
Injun6tion to put the Refpondent into Poffeffion of the faid Two-fixth 
parts ; referred it to the Mafter to take an Account of the Rents, If- 
fues, and Profits which Robert Snow and Richard Keiley, and 
John Keiley, deceafed, or any of them, had received, or, without wil- 
ful default, might have received, of the faid Lands fince the death of 
Jane ; and alfo to take an Account of the Debts and Legacies of 
William Cronyn remaining unpaid, and of the perfonal Eflate he 
was entitled to at his death, and to enquire into whofe hands the 
fame came, and how difpofed of, with other ufual dirciftions. 

In purfuance of this Decree, various Proceedings were had before 

•the Mafl;er, who, on the I4th of June, 1766, reported a Balance due 

to the Refpondent for his Two-fixth parts of the Rents and Profits of 

the Eftate of yC-* 5395, and that his fliarc of the unfatisfied Legacies 

amounted to ^. 92. 185. 2d. 

R r The 
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Knicya?:ainft TJio Cavifc cauio Oil to 1)0 heaid, ibr fiirU:er Dirciftions on the 

Fowler. 

^-""^v-"*^ Ixlalior's lleporl, on Ihr^/Jtri Fcbnuirv, I/O'?, when the Lord Chan- 
cellor was plcafcd to Dccrer, lliat the llofpondcnt (liould recover from 
llic Appellants the jT. l ,3f)5 reported due to him, with Litercft for the 
fame ; and further Dc^erced Two-fixth of the Legacies, reported to 
remain unpaid, to be a Clmrge on Two-fixth of the Lauds decreed 
to the Refpondenl. 

From thefe Decrees the prefent Appeal was brought. 

After hearing Counfel on this Appeal, the following Queftion was 
put to the Judges ; viz. ** When are the Bequefts ovei% in cafe his 
** Daughter fliould die without Iffue, to take efle<^l, according to the 
" true Intent and meaning of the Will of William Cronyn; whether 
" upon her death, and an indefinite failure of Iffue at any time ; or 
** upon her death without ever having had Iffue ; or upon her death 
" without Iffue " living at that time;" or upon her death and failure 
" of Iffue during the lives of the pcrfons to whom the Bequefls are 
" made, or any of them (" 

i6thFeb. Tlie Judgcs having taken time to confider, Sir John Eardley 
WiLMOT, Lord Chief Juftice of the Court of Common Pleas, deli- 
vered their unanimous Opinion : 

As this Queftion is framed, it is not neceffary to enter minutely 
into the hiftory or reafon of the Law in fetting bounds to the difpof- 
ing Power of every fpecies of property in this kingdom : it may be 
fufficient to fay, that the Law, from an indulgence to the natural 
wifties of men to perpetuate their property in their own families, or 

the 
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the families they adopt, has given them a power of controul over it ^ p^Jf^"*^ 
for one or more lives in being at the fame time, and twenty-one years 
xifter in cafe of Infancy. But Public Convenience, found Conftitu- 
tional Policy, and the fpirit of Liberty, which breathes through every 
part of our Law, will not endure any fpccies of property to be chained 
down any longer; and therefore, if the Teftator meant, in this Cafe, 
to lock up his leafchold and perfonal Eftate beyond his daughter s life, 
and that this Eequeft fliould hang like a cloud, to bmil upon it, when 
there fliould be a failure of her Iffue " at any time after her death," 
his Intention was an illegal one, and mull yield to the Law, and 
the Bequeft will be void. If^ on the contrary, he intended, that this 
Bequeft over fliould. take place upon the event of his Daughters 
dying without Ifliie, " living at the time of her death,'' then his In- 
tention, \yc\ng confined to a life in being, is agreeable to the rules of 
Law, and the Bequeft over will be a good one ; and therefore thii 
Queftion propofed ftrikes at the true point of this Cafe, When did 
the Teftator intend this Bequeft over fliould take cfFcdl? For oncp 
fix tliat Intention, and the Law decides upon it without the leaft 
anibiifuitr- 

As the Law has been now fettled about a Century, and univerfally 
known, it ought to appear clearly and explicitly, that the Teftator 
meant an illegal Limitation. The proof of fucli an Intention lies upon 
the Party, who aficrts it. If that Intention does not appear, if there 
18 the leaft doubt about it; the prefumption would be, that he meant 
11 Dif|X)fition he was en ^i bled to make by the rules of Law, and not a 
Difpofition condemned by the Law. 

If the legal fuppoiition is to prevail, that every man knows the 
Law, no man in his fenfes could inteyd to do what he knew he 

R r 2 could 
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Kciicyagainik coulcl Dot do. And to fee what he did intend, I will examine the 

Fowler. 

Will ; for the intent and meaning of the Will is the Queftion. 

William Cronyn, having a daughter and a filler s children, being 
poiTeffed of a leafehold and perfonal Eftate, but no freehold Eftate, 
devifes, inter alia, as follows : 

Here he ftated the Will. 

No man, who reads this Will, could entertain a doubt, what the 
Teftator meant by it, if it had refted only upon the words " If my 
" daughter die without iflue/' I fpeak now, and mean to be un- 
derftood as fpeaking, abftradkedly from all the Cafes and legal expo* 
fition of thefe words ; " if flie die without Iffue," that is, if (he has 
no Iffue at the time of her death, if flie leave no Iffue at the time of 
her death ; not^ " if (lie leave Iffue, and that Iffue fail two hundred 
** years hence/* Whenever that Iffue fails, the Daughter will then 
become dead without Iffue, but flie did not die without Iffue : for 
" dying" denotes that " pun6tum temporis,*' when the breath departs 
out of the body. 

Such an expofition of thefe words as is contended for, produces this 
monllrous abfurdity : it makes dying " with Iffue*' and dying " with- 
^* out Iffue** to mean dire<Sily the fame thing ; they will have exadlly 
the fame operation ; for if flie dies with Iffue, the Bequeft over is not 
to take place ; and if flie dies without Iffue, it is not to take place. 

It is a fliameful abufe of language to fay, that dying without Iffue 
on this day, the 1 ft of February 1768, and being dead without Iffue, 
upon the ift of February 1900, mean one and the fame thing. It is 
repealing that great Law of all language, the Grammar, and con- 
founding prefent and future time together. It is the moft intolerable 
tyranny, the groffeft barbarifm, to fay, they mark one idea ; when 

the 
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the man who ufes them, and all who read and hear them, are con- ^^p^^^*^^ 
vinced they mark another. 

The Law prefumes men *' inopes confilii,'' when they make their 
Wills ; they are often made in their laft illnefs, upon death beds, 
when the ableft underftandings are impaired, and they cannot exprefs 
themfelves with that energy and propriety which they would have 
done in their healths ; and therefore Courts make the words follow the 
Intention ; enlarge, abridge, tranfpofe, do any thing to reach the In- 
tention, when they are fure they fee and know it. 

But wrefting and torturing words out of their natural fignification, 
to defeat a Teftator's Intention, is dire6lly counteradling the injunc- 
tions of the Law in expounding Wills, and racking a man upon his 
death bed, to make him fay what he never meant or thought of; and 
therefore, independently of Cafes, thefe words alone " die without 
** Iffue'* would be fufficient to denote the time, when thefe BequefU 
over were to take place. 

But, unfortunately for Devifees, claiming under bequefls depend- 
ing upon the contingency- exprefled in thefe words only, without any 
other words to reftrid them, fome of the greateft and ableft men 
have followed one another in faying, that, alone and by themfelves^ 
they muft be conftraed to mean " being dead without ilTue at any 
future time,'' and that Limitations over upon them are void. 

I cannot help fliedding a tear upon the introdu6tion of fuch a fole- 
cifm into the Law — But I will relate how it happened : it was owing to 
a fundamental miftake originally, in transferring a Conftrucftion which 
had been put upon thefe words, when applied to Eftates of Inheri- 
tance, which might be entailed, to Leafehold and Perfonal Eftates 
which could not be entailed. 

I will 
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^«^,^3gdinft I will fliohly (late the hiftory of it: when Eftates of Inheritance 
were devifed to A. ; and, if A. died without IflTue, to B. ; the Tefta- 
tor's Intention was clear, that B. was not to. take whiHl there was 
an}^ Iffue of A. It was equally clear, that he intended the Iffue of 
A. ihould inherit his Eftate. It was equally clear, that the Iflhe 
could take only hy giving an Eftate Tail to A, which would let in his 
Iffue " ad infinitum ;" and therefore, to effeduate that Intention, 
the Judges confl^rued thefe words, to give an Ellate Tail " by implica- 
" tion,'' and to have the fame effed, as if he had given the Eftate " to 
A. and his Iffue," which in a Will gives an Eftate Tail ; and no Per- 
petuity could be created by fuch a conftrudtlion, becaufe the Eftate 
Tail, and the lleraainders over upon it, might always be barred by a 
Recovery. The words were thrown out of their natural fignification 
to comply with the Intension* 

Now examine thefe words, when applied to Leafehold Eftates, 
which cannot be entailed. Leafehold Eftates origiflally were of little 
eftinuition in the eye of the Law. In Edward the Sixth's time, all 
the Judges were <^f opinion, they would not bear any Limitation over 

at all. Then (a) confidered as good, if ufe only 

Devife to A. and if he died, living I.S. to him, void. 

Afterwards held to be good. 

Then attempts were made to carry the Limitations of them further, 
and to entail them, and limit Remainders over upon them. But — 

No ; the Judges flopped here. — Tliey faid, you Ihall not entail 

them, and limit Remainders over upon them. Firft, you cannot en- 
tail them fo as to nuike them tranfmillible in a courfe of fucceffion 



(a) There are blanks in tUc MS. which were probably filled up in delivering the Opinion. 

to 
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tolicii-s: they muft go to perfonal Repvefcntativcs ; and therefore, ^J^X'!"^ 

if a Term is devifed to a man and the heirs of his body, he ihnW take 

the whole Intereft. For his Iflue eannot take it; and if the Limitation 

over ui)o"n it was to be good, it would produce a PorpetiHty. For 

no Recovery could be fulFercd of it, as there might of an Eftate Tail 

of Inheritance. 

Then come Cafes where Terms were given in the fame words a* 
would have given an Eflate Tail by implicaticm upon an Inheritance!^ 
that is, to A., and, if he died without Iflue, to J3. Having deter- 
mined that thefe words would give an Eftate Tail upon an Inheri- 
tance, the Judges gave them the fame efte(5l upon a Leafehold Eftate, 
and followed it with all the confequences of an Eftate Tail, in refj)e<Si 
of the Limitations over. AVhercas the very reafons which induced the 
Judges to take the words out of their natural fignification totally 
failed, when the words were applied to a Leafehold Eftate. For the 
Iflue could not take a Leafehold Eflate in a courfe of fucceflion, as 
they might take an Eftate of Inheritance; and the danger of a Per- 
petuity was avoided by leaving the words to operate in their natural 
fignification, which would tie up the Contingency to one life in 
being. 

Having forced the words out of their natural fignification to effedln- 
ate the Intention, they fliould have reftored them to their natural fignifi- 
cation again,when they found it would not effe<9:uate the Intention, but 
entirely defeat it. Thus from giving thefe words the fame operation, 
when applied ta Leafehold Eftates as to Eftates of Inheritance, hath 
arifen this technical Rule, " that the words, if die w^ithout Ifliie, fliall 
mean being dead without Ifllie at the remoteft period of time;'' and 

confeijuently,, 
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^%Z^!^ confequently, that a Limitation over upon fo remote a Contingency is 
'''-^^v"'^ void. 

Lord Nottingham echoes this Rule over and over again in the Duke 
(a) sdca of Norfolk's Cafe (a). Lord Macclesfield, Lord King, Lord Talbot, 

CafesinChan- ^ ' &» » 

eery, 26. and Lord Hardwicke have followed one another in faying the fame 
thing; and \se do not mean to (liake that Rule, becaufe " ftare decifis** 
is a firft principle in the Adminiftration of Juftice, and this not from 
any fear of bringing Appeals or Writs of Error in particular Cafes : 
Time guards them. — But becaufe thefe Cafes have furnifhed the light, 
by which Conveyancers have been directed in fetthng and transferring 
Property from one man to another. Upon the faith of an eftabliflied 
Rule and the acquiefcence of Judges, and of the whole Nation in it. 
Property to the amount of Millions may depend. The Judges now 
(as their Predeceffoi's have always done) bow down to the Rule " pro 
^* falute populi," M'hich is the fupreme Law of every Community. 
But this Rule doth fo revolt againft the human underftanding, that 
all the Chancellors, who have agreed to the Rule, at the fame time 
Lave faid, that, if there are any words, paflages, or expreffions, in a 
Will, to fliew that the Teftator did not mean to ufe the words in the 
^* legal'' but in the " vulgar" fenfe ; that Intention manifefted, fliould 
repel the prefumption of their being ufed in their " artificial and 
^* technicar fenfe, and fhall leave the words to re-affume their na- 
tural fliape, and a6l in their proper character. 

1 Peere Williams, 1 99. Nicholls v. Hooper. Lord Ilarcourt fays, 

^* Where a Legacy is given by a Will upon this Contingency, fcil. 

^* if T. S. fliall die without Iffue, this fliall be taken according to com- 

^ nion parlance, viz. IfTue living at his death ; and it cannot be in- 

X ' *^ tended 
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^ tended, that the Teftator defigned, that whenever there was a Kciicy againft 
" failure of Iffue of Thomas, which might be 100 years hence, that '-^^i^^ 
^* then thefe Legacies, which were meant only as perfonal Provifions, 
« fhould take effed/' 
I will only mention a few cafes: Penbury and Elkin, 2 Vernon, 

758 — 766- and 1 P. Williams, 563. (fee the Cafe*) Parker, Chan- 
cellor, admitted the Rule, but controuled it by converting five Letters 
into two. He conftrued " after" to mean " at;" and yet ** after? 
denotes an indefinite time, and ^^ at" a definite one ; but as the legal 
import of the words, ". if die without Iffue," had unhinged the In- 
tention, he thought it very right and juftifiable to hinge it again, by 
forcing " after" out of its place, and conilruing it ^ at" 

The Cafe of Target and Gaunt, 1 P. Williams, 432. Lord Parkeir 
faid, " to fuch of the Iffue as he fhould appoint," mull be intended 
Iffue then living, becaufe it was to fuch Iffue to whom Henry might 
appoint it* 

PleydeU and Pleydell, 1 P, Williams, 748. Iffue was there held to 
mean Sons, as Lord Hardwicke declared in Sheppard and Leffing- 
ham, 29th and SOth O6lober 1751. Ambler, 122. Forth and Chap- 
man, by Lord Parker, 1 P. Williams, 663. A ray of his great genius 
irradiated that Cafe, and he gave the fame words different conftruc-^ 
tions to reach the Intention. 

Exell and Wallace, 22 June 1751. Lord Hardwicke faid, ** the ,v«.i2o. 
« fame words may have different operations, according to the dif- Jote."*"* ^^ 
** ferent kinds of Eflates intended to be limited ; and the Cafes of 
** Forth and Chapman, and Lord Glenorchy and Bofville, are ex- 
^* prefs Authorities as to this point." 

S s Maddox 
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Ketieyt^ai. Maddox and Staines, 2 P. Williams, 421. Lord King. There, Iflu^ 
(U^^'"^ was conftrued to mean Children^ Sons and Daughters. — ^Atkinfon and 
Hutchifon, 3 P. Williams, 258. Lord Talbot " Without leaving; 
Iflue,** that is, at the time of his death.— Beauclerk and Dormer. 
Heard at Powis Houfe, 17th June 174£. 2 Atk. 508. Lord Hard- 
•wicke adopts the legal fignification of thefe words (landing bjr 
themfelves; but puts the Queftion, Whether there is any particular 
eircumftance in the Cafe, that can confine the words to Mife Dor-* 
mer's dying without Iffue, at the time of her death ? 

(He then ftated the Claufes^and the reafoning upon them.) 
Lord Hardwicke admits the principle, but found no fuch words. Iii 
siLgan. Sheppard againft Leffingham, Lord Hardwicke fays, " Dying with-^ 
• " out Iffue generally is too remote, as in Mifs Dormer s Cafe, but 
^ here muft mean, leaving Iffue living at the time of his death/' 

What do all thefe Cafes prove ? That they have admitted the Rule; 
that they have (hut their eyes, as we do, upon the vulgar fen(e of the- 
words, " if die without Iffue/' and fwallowed the legal fenfe, bitter 
as it is : this was done to avoid confufion^ and difturbing peribnal 
Property enjoyed under the fan6tion of it ; but, at the fame time^ 
they have catched at any word or expreffion, which , might bring the- 
Cafe out of the Rule. 

They have remembered what Lord Hobart, (277.) recommends ta 
Judges, " to be curious, and almoft fubtle, " aftuti/' (which is the 
" word ufed in the Proverbs of Solomon, in a good fenfe, when it is 
^^ to a good end) to invent reafons and means to make A6ts according 
" to the juft intent of the Parties, and to avoid wrong and injury, 
•* which by rigid Rules might be wrought out of the Ad;.'* 

ImphcatioB 
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Tmplicaticm is only prefumed Intention, and Prefiimption only ^^^^""^ 
flands till the contrary appears ; and therefore, if other parts of the 
Will repel that Prefumption, it lofesall its power of dired;ing the con- 
ilrudlion of the Senfe. 

I will now bring the Cafe to its true point. What are the words in 
this Will, which (hew the Teftator meant a failure of Iffue at the 
death of his Daughter, and not a failure of IfTue at any future time 
after her death ? 

His Daughter, at the time of making his Will, was young. He 
gave her all : but two events arofe in his mind ; an improvident Mar- 
riage, and lier death without liTue. 

The firft was checked by requiring the Executors Confent. If 
flie marry without Confent of Executors, flie is to have only twenty 
cows and a horfe* This was an event to happen in her life-time ; 
and though it would be abfurd to refer the Words, as they Hand in 
the laft Claufe, to her death, becaufe (he could not have the cows and 
horfe after (he was dead ; yet it (hews the con(ined extent of his mind 
at that time, and denotes that the other event in his contemplation 
was an event, " ejufdcm generis/' via. a definite event ; and it would 
he making his imagination to take a prodigious leap from an events 
which muft happen in her life, to an event, which might not have 
taken place till the next milleniu-m. 

If (he had KTue when (he died, he might naturally leave it in her 
power to do as (lie pleafed with the property. It was moft likely that 
her Iffue would be benefited by it : but, if (he had no Iffue, he might 
think himfelf as proper a perfon to difpo(e of it to a (hunger as (lie was. 

The fenfe, which thefe two Provifion&, taken together, moft mani-. 
feftly bear, is this : " My Daughter (hall have nothing abfolutely but 

Ss S twenty 
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Keiieyagainft tVTentv COWS and a horfe, imlefs flie marries with the Confent of my^ 
Executors^ and leaves Iffue/' Whweas, if the Bequeft over is void, 
flie will have the whole perfonal Eilate for ever, though fhe leaves no 
Iffue at all. 

The next Words we rely upon are, that in the even* of his Daugh- 
ter s drath without Iffue, his whole Subftance Ihall "return back'' 
to his Executors, to be " diftributed" and difpofed of as he direded* 
Return back ? when, and to whom ? When his Daughter dies, and to 
his very good friend Ufliart, and to Wigmore, his Executors ? No — 
It is faid. Executors muft mean their perfonal Reprefentatives, when 
there is a failure of her Iffue at any time ; and that they were in-» 
tended, that is, the Office was intended ^ to make the Diftribution, 
and not the Executors named in the Will- We are now upon Evi- 
dence of Intention ; not what would be the legal confequence of fuchb 
a Power, if it could be carried through all the mazy tracks of a legaL 
Reprefentation at a^ diftance ; but whether he extended his ideas be- 
yond his two Friends Ufliart and Wigmoce, to.whomhe gives LegaK 
cies, in the event of his Daughter enjoying his whole eflate; and an- 
additional Legacy of fifty Pounds a piece, when either of the events 
happened, on which they were ta have the additional trouble of mak- 
ing a Diftributionw 

All was tied up in his mind to Ufhart and Wigmore perfonally, from, 
the good opinion he had of their judgment and integrity to diflribute 
equally. One great Truft was repofed in them, infeparable, unalien- 
able, and intranfraiffible, and that was, their Confent to his .Daugh- 
ter s Marriage. He makes no diftindlion between the Executors, wha 
were to exercife their judgment upon his Daughter's marriage, and 
the Executors to whom the E&Me was to retum back, and whom he 

eatruiled 
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cntrufted to diftribute, and to whom he gave the Legacy of fifty ^^J.^^^.f''* 
Pounds a piece for their additional trouble. He meant the fame 
peifons : he carried his ideas no further than his Daughter, and 
Ufliart and Wigmore. 

The Law confines one of the Trufts to Uftiart and Wigmore per- 
fenally. The Teftator clearly meant the fame perfons ia " toto/' That 
Legacy will not follow the perfonal Reprefentatives of the Teftator ; 
for if tranfmiffible, the perfonal Reptefentativea of each Executor 
iprould be entitled : whereas the Executors of the Executor^ who dies 
firfl;, cannot reprtfent the Tefl;ator ; and the adminift:rator of the fur- 
yiving Executor does not reprefent him- The Reprefentatives of 
the Teftator are not entitled to the Legacy; for the Legacy was- 
meant to thofe who were to diftribute^ and. that could only take place 
in Ufhart and Wigmore* , If the Teftatbr, therefore, appears clearly 
to have meant, that the Eftate was to return tp Ufliart and Wigmore, 
and that he intended they fliould make the Diftribution, and have 
the Legacies for it, then it excludes a poilibilLty of an.indefimte time^ 
which might be five hundred years after they were dead. 

But there is ftill a further and moft decifive Evidence of Intention,, 
arifing from the perfons, aroongft whom the Eftate is to be diftxi-> 
buted, viz^ the Children of his Sifter. 

The Teftator had a Daughter, and fix Nephews and Nieces, the* 
Children of his Sifter, Elinor Fowler. He fays, " If my Daughter 
marries with Confent, and leaves Iflue, flie fliall have all my For* 
tune ; if not, 1 fubftitute the Children of my Sifter in her place,^ 
^taking three or four fmall Legacies out of it.) Thefe muft be 
eonlidered as Portions and perfonal Provifions for them. 

There 
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Kciicy againii There arc eftablifbed known diftindions between Legacies by and- 

Fowler. ° •' 

to Strangers, and by Parents, or perfons ftanding in the place of Pa^ 
rents. 

In the latter cafe, they are always confidered as Portions and per- 
Ibnal Proviiions ; which furtiifhes a ilrong argument of perfonality, and 
it was ib admitted by Lord H^dwicke, in Beauckiic and Dormer, 2 
Atk. 31 1. *^ Something plaufible might be faid^ if this was to be con« 
** ftnied as merely perfonal to her:'' but in that Cafe, not only Mife 
Dormer, but Lord George and Lady Diana, were all ftrangers to the 
Teftaton 

Nichols and Hooper, 1 P.Williams, 1&». Lord Harcourt lays a 
ilreis upon their being perfonal Proviiions to Nieces. Suppofe ha 
had had a Son and five more Daughters, and had bequeathed in tkeie 
words, ^^ to his S<hi, and if he die without Iffue, to be diftributed 
amongft his Daughters.*" Would it not have been "Intention ap- 
parent,'' that he meant a perfonal Provifion for his Daughters ? His 
Nephews and Nieces fiood one degree further off; but, from their 
proximity, they were the natural o^e€b of his favour, after his owb 
Children. 

A Dillribution amongft kis Sifter s Children, two hundred year* 

hence, is too abfurd g^nd ridiculous to have entered into his head, or 

into the head of any man, who reads the Will : and though it has 

been rightly faid, there is a particular perfon named in every Bo* 

queft over ; yet here, the relation of the Devifees to the Teflator de- 

rfbtes Portion and perfonal Provilion, and a Diftributioa mofl likely 

to be made in their lives, if at all. And! it differs fix)m the conmion 

Cafe .in another particular: the Teflator feems to have meant Chil^ 

dren Uving at the time of the Diftribution. 

1 There 
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There are many Cafes upon the words " Children liTing,*' viz. fome, ^^%^^'^^ 
when the Will is made: fome, at the death of Teftator : foifie, at the 
time when payable : fome, at the time of Diftributiott : fome tak6 in 
Children bom after, and fufpend the Diftribution, 

Every Cafe Hands upon the Evidence of the Teftator's Intention^ 
•ftriiing out of each Will. In Queftions of Intention, Cafes, uhlefe they 
coincide in words^ and every other circumftance, never aiM^ but 
perplex the Expofition. 

A Will is the pidlure of a man's min^ J and One may as well look at 
Ihe pi£lure of one man to know the perfon of another, as look at the 
Will of one mind to know the mind of another^ 

And fuppofe four of his Sifter s Children, bora after the Teftator s 
^eath, would have been entitled^ if they had lived to a Diftribution; 
l)ut if they had died in their cradtes, and only two had beea living, 
when Diftribution was to be madei^ muft the Father, as Adminiftra^ 
tor to them, have run away ^vith four^-fifths of the Eftate, and the 
furviving Children have had only a fixth part apiece ? If the Tefta- 
tor had meant Reprefentatives, he Would have faid fo. He confined 
it to Children. 

I will cite a Cafe, confining Diftribution to Children living at the 
time of Diftribution, and where the Children of Children, who had 
died in the mean time, were not fuffered to partake. Crook and 
Brooking, 2 Vem. 50 and 106. (which he flated). But fuppofe the 
Adminiftrators of Children, who died before the Diftribution, would 
be entitled ; yet how could the Teftator have thought of fuch a Dif* 

tribution ? 

Every fixth part might be broken into fix hundred parts, and' the 
ftdjufting the proportions be impoflible ; or, if it Could be done, the. 

Legacies 
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Kciicyagwnft Legacics would be crumbled into fuch minute morfels, as to be of 

Fowler. ® 

fervice to nobody. And, in this particular, it differs from almoft all 
the Cafes, where the contingent Intereft is limited to any fingle in- 
dividual ; whereas the purfuit of the Reprefentative would not be ac- 
companied with fuch infuperable difficulties. And there is fomething 
very whimfical in making the tranfmiffibility of fuch a contingent In- 
tereft an Argument to prove that it can never veft at all to be trans- 
mitted. 

The fmall Legacies of one himdred Pounds, and three fifties, are 
another Proof that he did not look at an indefinite failure of liTue. 
They muft have been meant as perfonal Benefad;ions to the Le* 
-gatees. 

Every line and word of this Will fliew, that the Teftator's eye was 
upon a bounded profped; ; the difobedience of his Daughter, or the 
death of his Daughter, marked the horizon all around him. His 
thoughts appear to have never ftepped beyond it. 

I am fenfible that there is no difference between Devifes of Leafe- 
hold and other perfonal Chattels : but flill, when a man is talking of 
Stock and Corn, though perhaps not of itfelf a circumilance to de- 
termine upon, yet, in conjunction with other circumfiances, it 
throws fomething into the fcale. 

If I have laid a good foundation of Evidence to (hew that the 
Teftator meant the death of his Daughter, and not the failure of her 
Iffue generally, when this Bequeft was meant to take place ; then we 
are warranted, by what Lord Hardwicke fays in Beauclerk and Dor- 
mer, to call the natural fignification and import of the words " if die 
" without iffue" in aid of the other Paffages, and as auxiliary to them; 
and this was my reafon for troubling your Lordfhips at firft with 

Hating 
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ftating the true fenfe and meaning of them, and to which I muft beg '^•J^^'^ 
leave to refer, not as legionary forces or principals, but as auxi- 
iiaries. 

The truth is, thefe Words are condemned by the Law to be furly, 
rigid, inflexible, and immoveable, when they are alone ; but, if they 
can but once be got into fenfible company, they lofe their gloomy, 
dogmatical, arbitrary difpofition, and both fpeak and ad as the reft 
of the company do : And combining all the words and paflages in the 
Will, and the circumftances I have mentioned, together, they form a 
body of Evidence, which carries re(xftleis convidion with them to our 
Underftandings, that 

" THE Bequefts over, in cafe the Daughter of William Cronyn - 
*^ fliDuld die without Iflue, are to take effe<%, according to the true 
^* intent and meaning of his Will, upon the death of his Daughter 

without Iflue, living at that time/' 



WHEREUPON it was ORDERED and ADJUDGED, 
that the faid APPEAL be DISMISSED; and that the 
Orders and Decree therein complained of, be 



i$ 



AFFIRMED/^a;. 



(a) Vide Journals of the Hoofe of Lordsj VoL 32. p,00. 
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IN THE HOUSE OF LORDS- 

Beurcea JOHN WIL&BS, &% PUtitiff ih Error^ 
The Kl^fO^ Defendant in Error. 



,768. ^^ Michaetmas Term, 1755, 5ir Fletcher Norton, Knight, his Ma- 
T'^nft jefty s then Solicitor tJeneral, (the Office of Attorney General being 
^t^^'c. vacant) filed an Information, ^* ex officio/' m the Court of King a 
v,J--;^S41>* Bench, againft the Plaintiff in Error; ftating, that before the printing 
and pubhfhing the feditious and fcandalous Libel thereinafter men- 
tioned, to wit, on the 19^ A$>nl, in the third year x)£ his prefent 
Majefty's Reign, his Majesty did make and deliver a onoft gracious 
Speech from his Throne^ to the purport asid leffed; therein fet forth ; 
and that the faid John Wilkes moft audacioufly, wickedly, and fe- 
ditioufly devifing, and intending to villify and traduce his Majesty^ 
and his Government of this Realm, to impeach and difparage his ve* 
racity and honour, and to reprefent, and caufe it to be believed among 
his Majesty's Subje6b, that his faid moft gracious Speech contained 
Falfities and grofs Impofitions upon the Public, and that his Ma- 
JESTY had fuffered tlie honour of his Crown to be funk^ debafed, and 
proftituted, and had given his Name as a fan6lion to the moft odious 
meafures of Government ; and alfo moft wickedly, unlawfully, and 

feditioufty 
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feditioufly deviiing, intimtktiog, and endeavouring, as far as in him, wukes 
the laid John Wilkbs, lay, to excite Difobedience and Infqrre6tion .'"'"/""g- 
amongft the Subjects of this Realm, and to violate and difturb the 
public tranquillity, goctd order, and peace of this Kingdom; after the 
making and delivery of the afbrefaid Speech, (that is to (ay) on the 
Sd day of Auguft, in the (aid third year of the Reign of our faid Lord 
the King, unlawfully, wickedly, feditioufly, and malicioufly pubUihed, 
and caufed to be printed and publifihed, a certain malignant, fe- 
ditiotis, and fcandalous JBook and Libel, intitled ** The North Briton ;" 
in one part whereof, intitled "No. 45, Saturday, April 23, 1763,* 
were then and there contained (amongft other things) divers mali- 
cious, feditious, and fcandalous matters^ to the efk€t in the Infor- 
mation fet forth. 

To this Informatktt Mr. Wii.rb9 (beaded not guilty ; and Sir 
!FletchjBr Norton, who had in &e mean fime been appc^nted to the 
Office of his Majefty's Attorney Geneml, joined Ifiue in that Char 
raderfor bis MikJBSTr. 

In the Sittings after Hilary Term, 1764* the Caufe was tried by a 
Special Jury of the County of MiddMer; and Mr. Wilkes was coni- 
vi^ed of the Ofienoes charged in the Inform^iticMi. 

Before Judgment on this Convi^^ion, Mr. Wilkes abfisonded, and 
went abroad, and Proceedings to Outlawjy were had againft him upon 
this Convi<^n; and on the ifl; November, 17^4, he was outlawed; 
but in Eafter Term,. 1768, he was appreh^ided, by virtue of a Writ 
of ^' Capias utlagatum," direded to the Sheriff of Middlefex, and 
being brought into the Court of King's Bencb> was committed to the 
Cuftody of the Mardial of that Court. 

In the fame Term, Mr. Wilkes obtained a Writ of Btror upon 
the Outlawry; ai|d having a(ri^ed lEkrors ther^p, th^ fame were 

T t 2 argued 
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wiikw argued in that and the following Term, and the Court of King's Bench 
Thc^ King.^ reverfcd the Outlawry for a defe6l of Fonn in the Return of the 
Sheriff to the Writ of " Exigent." 

, Mr. Wi LK Es's Counfel, having furmifed to the Court fome Matters, 
which, if available, ought to have been moved in Arreft of Judgment^ 
and for a new Trial, the Court relaxed their general Rule, requiring 
fuch Applications to be made within the firft four days of the Term 
immediately foUo^ving the Convid:ion, and indulged Mr. Wilkes 
with leave to move then, as well in Arreft of Judgment, as for a New 
Trial. 

Accordingly it was argued by the Counfel for Mr. Wilkes, that the 
Solicitor General was not the proper Officer, nor had any Authority 
to exhibit an Information ; and that if he was vefted with fuch Au^ 
thoritj, it could only be temporary, during the vacancy of the Office 
of Attorney GeneraU asid it did not appear on the Proceedings, that 
the Office of Attorney General was at that time vacant r aiwi on this 
ground it was moved that the Judgment fliould be arrefted. 

The ApplicaticMi- for a new Trial was founded upon an Objeftioa 
to an Order, made by the Lord Chief Juftice of the Court of King's 
Bench, for amending the Information, after •* Ifiuehad been joined^ 
and the Record of the Iffiie made up/' But the Court unanimoufly 
over-ruled bdth the Objedlions, and took time to confider of the 
Judgment upon the Convi6fcion till the 17th June 176«, when Mr. 
Wilkes, being brought into Court to receive Judgment, was fen- 
tenced to pay a fine of ^. 500, and ta be imprifoned ten calendar 
Months in the Cuftody of the Marflial. 

There was another Information againft Mr. Wilkes, for publifli- 
ing an obfcene and impious Libel, intitled an «< Eflay on Woman,'' 
which was filed in the fame manner, and tried at the fame time with 

the 
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the other ; and upon this latter Information he was fentenced to pay wakcf 

againft 

another Fine of jC-500, and to be imprifoned for twelve calendar TheKmg>^ 
Months, to be computed from the Determination of the firft Impri- 
fonment. 

. To reverfe thefe Judgments, Mr, WiLtES brought two feveral 
Writs of Error in Parliament, and affigned the following Matters for 
Error : ift. That it did not appear that Sir Fletcher Norton, by whom 
the Informations were exhibited, had any lawful Power, Warrant, or 
Authority to exhibit them, and therefore the Judgment was not fuf- 
ficient in Law to convid? him. 2d. That he (Mr. Wilkes) was fen- 
teiiced to be imprifoned for twelve Months, to commence at a fu»- 
ture time ; whereas fuch Imprifbnment ought to have commenced 
at and from thie time of giving the Judgment, and not at any future 
tim6. 3d. ThaCt there was a variance between the Record and the 
original Information, the word " purport" having been altered to 
that of '^ tenor/' 

• AFTER hearing Counfel on thefe Writs of Error, the following i6th January, 
Queftions were put to the Judges : • 

1. " Whether an Information, filed by the King's Solicitor General, 
" during the vacancy of the office of the King's Attorney General, is 

good in Law ?" 

2. " Whether in ftich Cafe it iis neceflary, in point of Law, to aver 
upon the Record,, that the Attomey General's office was vacant?'* 

Upon the Second Record r 

3. " Whether a Judgment of Imprifonment againft a Defendant,, 
to commence from and after the Determination of an Imprifouf 

** ment 



cc 
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^ffUke* ** ment to which he was before fentenced for another 0£fence^ is sood 

*gamft ° 

TbeKinj. « inLaw?" 

And Sir John Eardley Wilkot^ Lord Chief Jufiice of the 
Court of Common Pleas, having conferred with the reft of the Judges 
prefent, acquainted the Houfe, ** that they all agreed in 0|Hnioii ;" 
and then his Lordlhip deUvered their Eeafons. 

AS to the firft Queftion : 
Same Day. We think tbis Information, fo filed, is good in Law. 

By our Conftitution, the King is entrufted with the Frofecution of 
all Crimes which difturb the Peace and Order of Society. He fuf- 
tains the Perftm of the whole Ctmimunity, for the refenting and pui* 
ni(hing of all Offences which afied the Ccanmunity ; and for that 
reafon, all Proceedings ** ad Vindid:am et Poenam" are caUed in the 
Law, the Pleas or Suits of the Crown ; and in Capital Crimes, thefe 
Suits of the Crown muft be founded upon the Accufation of a Grand 
Jury ; but in all inferior Crimes, an Information by the King, or the 
Crown, dired^d by the King's Bendl, is equivalent to the Accufa- 
tion of a Grand Jury, and the Proceedings upon it are as l^^Hlj 
founded ; this is folemnly fettled and admitted. As Indi^bnents and 
Infonnatiom, granted by the King's Bench, are the King's Suit^ 
and under his controul ; Informations, filed by his Attorney Generai> 
are mod emphatically his Suits, becaufe they are the immediate 
emanations of his Will and Pleafure. They are no more the Suits 
of the Attorney General than Indictments are the Suits of the 
Grand Jury. 

Indidtments and Informations are both the Voices of thofe en- 

tnifted by the Conftitution to awaken Criminal Jurifdidion, and to 

9 put 
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put it into motiaiu Wlio are thofe perfens entrufte4 ? A Grand Jury ^^ 
for all Crimes ; the King « Bendi, as weD m a Grand Jury, for Mif: 7^'^°^^ 
demeanors of magnitude. 

An I«l<nr!wtioii^ brouglat by Hie Attorney General fiar a Mifde- 
nieanor, is as woaatch the Snit of tbe King, as AdUons, brought by 
Attornies, are die AcSbioiis of tbeir Cliebts^ and ^ot of the Attonvies 
ifAno brifig them. 

* 1%?e IKng fues fey feis AttomeyV" or ^ the Attorney tk^ for the «« «^ 
** King/' are only difFerenA fornw <of expreffing the feme thing. It 
46 ^ui^ly good either way, as appears by the Cafes in sXev- 82. and 
9 Keb. 157; and no legal P^eafon, biit good manners and decency^ 
«s Lord Hale caBs it, have given the preference of one Form to 
tm:other. ft ts tfie King, who, by bis Attorney, gives tbe Court to 
nnderftand and be informed of -the Fa6i<xHnp]ained of. 

Before the Statute, 4 and 5 W. & M. c. 1«. every private man might 
lay ins Complaint before the Court as the ling's Complainant; — this 
was abufed, and was diecked *by the Statute ; but it left all odier 
Informations as they were. What wer^ then the King's Informations? 
—His Tight, of ** Iirfofming" the Court, was^not fubjedted to the checik 
>peliidi tbe Adi &t mpan tlie eight of Individuals. 

li^ve I/egiflature Smiled the King as the great ConHitutional Guar- 
dian^of the peace ^f the Society- The mere fuggeftion of an Indivi- 
idoal was too flight; he was under no Oath. The King is under the 
ffnc^^fi^lemnSaffiK^ion in every .part of liis great -Office.; and it is wife 
«not i>o contMul it : he is not to be put on a level with the meane^ 
^*his fubje<^s. 

tCbe argoing thtft the Attorney General only, and no other Officer,, 
was entrtffted by the Conflitution to foe for tlie Ktng» either civilly 

or 
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^nft or criminally, is a fundamental miftake. The Attorney General is 
The King. ^ntruRed by the King, and not by the Conftitution; it is the King 
who is entrafted by the Conftitution. 

The great abilities of the Perfons appointed to this Office have 
made it figure high in the imagination, and annexed ideas to it which 
do not belong to it ; for he is but an Attorney, though to the King, 
and in no other or different relation to him than every other Attor- 
ney is to his Employer ; and it is by degrees that he hath attained 
to that Rank which he now holds in the Law. 

I find no traces of fuch an Officer for centuries after the Conquefi; 
and that great Antiquarian, Spelman, under the word ^^ Serviens ad 
" Legem," confiders him, upon the authority of Paflages cited out of 
Bradon, as the great Officer for Pleas of the Crown, and thinks the 
King had a Serjeant in every County for that Purpofe ; and in the 
Proclamations made even at this day, before any criminal Trial be- 
gins, the King's Serjeant is mentioned, even before the Attorney ; 
and the 5.tb Edward IIL c. 13« which gives an Averment againft the 
Sheriffs Return of Imprifonment in Cafes of Outlawry at the King's 
Suit, mentions the King's Serjeant before the Attorney, and fubjoins 
** or any that will fue for the King ;" which is a ftrong indication that 
the King's Suits were not confidered as then appropriated to his At- 
torney ; land he had not then fo nmch as the name of " Attorney 
*« OenoraV which means no more than the perlbn generally em- 
ployed to (be RTid defend for the King^ exa<3;ly in the fame manner 
as the perfon generally employed by your Lordihips, in your Suits, 
is called your Lordfliips Attorney, without putting the addition of 
•* General" to it ; and the Suits inftituted by the King's Attorney, or 
by your Lordlhip's Attorney, are both inftituted, either by fpecial 

and 
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and particular DireAions, or under a general Authority, which is wiikw 
equivalent to a particular Direction for every particular Suit : and a ^^^'^'^ 

Suit inftituted b}" the AttQttiey General, is entitled the King and ^ 

and the Jury are fworn between the King and -— — , in the fame manner 
as in Suits between private Individuals. Whether the King, when 
there is an Attorney or Solicitor General, might, by one of his Ser- 
jeants, or by his SoUcitor, when there is an Attorney, now file either 
a Civil or Criminal Information, it is not neceffary to determine ; 
but the Paffage, cited out of the Harleian Manufcript, does not de- 
cide in the Negative ; for the firft part, in Henry the Eighth's time, 
orders the King's Solicitor to flop one Profecution and commence 
another. The Office of Attorney General was either vacant or full 
at that time. If vacant, it proves the Solicitor ftands in his place : 
if full, it proves that by particular Order, the King's Suit is not infe- 
parably attached to the Office of the King's Attorney. 

The latter part of the PaflTage, containing the Refolution of the ill 
and 2d James I. is only the adjuftment of a difpute between the At- 
torney General and the King's Serjeant, whether the King's Serjeant 
could inftitute a Suit fo as to privilege it with refpedl to Fees, &c. 
in the ordinary courfe of Proceeding; and it was determined to be- 
long to the Attorney GeneraJ, in oppofition to the Serjeant's Claim : 
but it does not follow from thence, that the King, if he had pleafed, 
might not havp empowered one of his own Serjeants to have com- 
menced it : and a fpecial antecedent Diredlion could not be necef- 
fary ; for if the King afterwards avows the Suit, and purfues it, it is 
a Principle and Maxim that ** omnis rati-habitio mandato aequi- 
paratur ;" but there is no occafion in this Cafe to have any recouffe 
to fuch a Ratification ; for the Solicitor General is the " Sccundarius 

Uu Attoraatus ;'* 
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Wiikw Attomatus f and ak the Courts take notice judieially of the Attorney 
The King. General, when there is one, they take notice of the Solicitor Gene- 
ral, as ftanding in Ym place, when there is none. He is a known and 
fworn Officer of the Crown, as much as the Attorney ; and, in the 
Vacancy of that Office, does eveiy Ad, and executes every Branch erf 
it But, whether it be the one orthe other, they only echo the King's 
Complaint, and hij^i-AppIieation to the Court to u€t upon it* When 
the Attorney dies or is removed, muft the great Criminal Jurifdidion 
of this Kingdom, in his Departnu^t, be fufpended, till another is ap- 
pointed ? It is faid the King may appoint one* But it is a matter of 
great deliberation and infinite confequence to have ajperfon pofiefled 
of all the qualities necefiary for that Office. Where is it to be fEnxnd^ 
that, in thatintervalj the noblefl iH'anch of the King's Regal Office be- 
comes inad;ive, and the Subje<9;'s Bight to Protedkion is in Abeyance ? 
There is no fuch abfurdity to be found in the Law; and an Hiatus in 
Government is fo detefted and abhorred, that the Law fays, " the King 
never dies,*' that there may never be a " Geffer'' of Regal Fundions 
for a moment ; but if this whimsical conceit were to take place, the 
death, or removal of the Attorney General, would fu^nd one of 
thofe Functions, though there was no Demile at alL That the 
Office of Attorney General devolves upon the Solicitor, is proved by 
fuch a chain of Authorities, as can leave no doubt in any man's mind 
upon this Queftion« 

A courfe of Precedents and Judicial Proceedings in Courts of Jus- 
tice, make the Law : it would be endlefe to cite Cafes upon it. A 
courfe of Pradice for a few years has been held to coatroul an A&L 
of Parliament. The Cafe of Bewdley Corporation, in the 12th Queen 
Anne, 1 P. Williams, aQ7. Before the 4th and &th of Queen Anne, 

Juries 
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Juries were to come out of the Hundred of that place where the Ac- ^jjj* 
tion arofe. This was attended with many inconveniences. That s^^^^H!^ 
Law directed that the Jury fliould come out of the Body of the 
County ; but a Pradice had prevailed in the Crown Office, to award 
the " Venire de Vicineto,*' as before the A€t. It was referred to all 
the Judges. Their unanimous opinion was delivered by Parker, Chief 
Juftice. The conftant Practice and Precedents, both in the Crown 
Office and Exchequer, being " de Vicineto ;' they eftabliflied the 
Pradice, and faid, " to make a contrary Refolution in this Caf?, would 
" be, in fome meafure, to overturn the Juftice of the Nation for fe- 
" veral years paft/' There was an interval of five or fix years in that 
Cafe — but here there is near a Century. 

The King and the Earl of Devon, £afl;er, 3 Ja. II. (a) Though 
the Information was filed by the Attorney General, it was taken up 
by the Solicitor General, and Ihews the fame Powers. Proceedings 
were brought up into this Court, to found a Complaint upon ; but 
there was no Writ, of Error. The Judgment was never reverfed. 
There was not the leafl; Complaint. This Houfe adled upon it. This 
is a Recognition of his Authority, 
jfc ■ ■ ■ ■ 

(a) Middlefex, - - - Information filed by Sir Robert Sawyer, " Attorney General/* 
againft William £arl of Devon, dates, that he on the 24th April, 3 J. II. ** vi 8c arniis," 
at the City of Weftrainfter, in Middlefex, within the Palace of our Lord the King there^ 
to wit, in Whitehall, (the King being then abiding in the faid Palace) one Thomas 
Colepepper, Efquire, then and there in the Peace of God, and our faid Lord the King, 
did provoke and challenge to fight with him the faid William Earl of Devon, with inten* 
tion to kill and murder him the faid Thomas, &c.] 

Plea. And now (that is to fay) on Friday, next after the Morrow of the Afcenfion 

of our Lord, in this fame Term, before our Lord the King at Weftminfier, comes as 
well Sir Thomas Powis, Knight, '' Solicitor General" of the faid King, who, for our faid 
Lord the King, now profecutes in his proper perfon, as the (aid WiUiam Earl of Devon, 
in his proper perfon ; and the faid Earl fays, &c. 

U u 8 [Here 
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Wilkes [Here the Chief Juftice ftated many Cafes in the Exchequer, Chan- 

The King, eery, and King's Bench ; and particularly, the Queen and Lawibn^ 
Eafter, 7th of Queen Anne, which was an Information exhibited in 
the Exchequer by Sir James Montague, " Solicitor General,'' and 
where the Judgment was affirmed by Lord Cooper, Holt and 
Treby.] 

The Attorney General is no more a fworn officer of the Kings 
Bench than the SoUcitor General. 
As to the 2d Queftion : 
Tlie iiiferting the Vacancy of the Office of Attorney General in the 
Record fometimes, and at other times omitting it, (hews it was thought 
a matter of indifference. There are more Criminal Informations 
in the Exchequer, without thofe words than with them. At moft it 
could be only an Irregularity, which would not make the Information 
void ; becaufe it is the King's Suit, and the Court is well founded in 
opening their Jurifdid;ion upon it ; all Irregularities muft be chal* 
lenged in time, and if not challenged, are waived ; and the Pleading 
and going to Trial are clearly a Waiver, if there had been any weight 
at all in this Objeftion ; but we think there is none. In this Cafe, 
the Information, though filed by the Solicitor, is brought into Court 
by the Attorney, who was the fame perfon who filed it. By fo doing, 
he has adopted it ; and it is become his Information to every intent 
and purpofe whatfoever. 

When filed — Procefs — when brought into Court — ^read over and 
charged with it. It is now done by the Officer — but it is for the At- 
torney. If there was any foundation — ^it fliould have been objected 
to then. If not, it muft be confidered as waived. 

On 
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On the 3d Queftion : wnket 

^ againft 

We are of opinion that the Defendant, being convidled of two J^^^"'^' 
Offences, it was necefTary that two Judgments fliould be pronounced, 
one upon each Information. 

Fine and Imprifonment, or other corporal Punifliment, may be 
awarded for fuch Offences as are contained in thefe Informations. 

The Kind, and the Quantity, are left by the Law to the Difcretion 
of the Court, which paflfes the Sentence ; and that Difcretion is regu- 
lated by tlie nature of the Offence, and the circumftances which ag- 
gravate and extenuate it ; by the ftate and condition of the Delin- 
quent, and the Imprifonment he has already fuffered : and that Dif- 
cretion is always exercifed with that lenity and compaffion which 
do fo eminently diftinguifh the Adminiftration of Criminal Juftice in 
this Kingdom. 

That found Difcretion led the Court to Fine and Imprifonment, 
as the proper and adequate Punifhment for thefe Offences. A very 
large Fine might have amounted to perpetual Imprifonment : a very 
fmall Fine muft necefTarily have produced a prolongation of the Im- 
prifonment. By mixing them together, the keen edge of each is taken 
off, and the confequence of a large Fine, or a very long Imprifon- 
ment, carefully avoided. 

A Fine of JT. 500, and ten months Imprifonment, is the Punifli- 
ment for the treafonable Libel ; a Fine of ^. 500, and twelve months 
Imprifonment, to commence from the Determination of the former 
Imprifonment, is the Punifliment for the blafphemous Libel. The 
Obje6lion is, that the Sentence for the blafphemous Libel is erro- 
neous,, becaufe the Punifliment is not to take place till another Pu- 
nifhment is ended, either by effluxion of Time or other fooner De- 
termination of it ; which may be by a Reverfal of that Judgment, or 

the 
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vmtt the King's Pardon ; and that all Judgments are to tpke immodiate 
The King. effe<9:, and not to commence " in future/' In general, the language 
of alJ Judgments for Offences, refpe£ls the time of giving the Judg- 
ment; though the Punifhment, direded to be inflidled, is in no Cafi? 
infli6ted immediately; and in many Cafes, the Judgment dirafts the 
Puniihment to be " in futuro,'' and touft be fo according to the nar 
ture of the Puniihment 

In Petit Larceny — to be whipt three Market Days fucceflivdy— 
to fet a man in the Pillory three tiioes, at a week's or a month's dit 
tance— ^to find Security for good Behaviour from the end of a cer- 
tain Imprifonment, or an uncertaio one, aa thofe Imprifonments are, 
where a Fine is to be paid. 

InTreafons and Felonies— a certain known Judgment, which cau- 
not be departed from, viz. in the prefent Tenfe of the fubjundlive 
PaflSve : but in Mifdemeanors, where Puniihment is difcretionary, the 
Limitation, as to Time, feems only to be, that the Puniihment fliaU 
take place before a total difmillion of the Party : a Puniihment 
fliall not hang over a man s head when he has been once difcharged ; 
that is properly a Puniihment *• in futuro." But whilft he remains 
under a ftate of Puniihment, whilft he is fuffering one part of his 
Punifliment, he is very properly the objed of a different kind of Pu- 
niihment to take place during the continuance of the former, or im- 
mediately after the end of it And every Cafe of this kind rauft de- 
pend upon the peculiar circumftances which attend it. 

In this Cafe, it muft be alTumed, that Fine and Imprifonment were 
the proper kind of Puniihment to be inflided for thefe Oflfences ; 
becaufe the Court, intrufted by the Conftitution with deciding upon 
the Puniihment, has laid fo. The Fadls and Circumftances which 
guided their Judgment, in that refpe<St, are not before your Lord- 
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ihips. They hear a Report of the Trial, and Affidavits of every Fad ^^^ 
which aggravates or alleviates the Offebce; and therefore your Lord- , * "^' 
Ibips rouft now proceed upon a fuppoiition, that Fine and Imprifon- 
ment were the adequate Punilhments to be inflided for each Of- 
fence* You will be difpofed to fay and to^ think fo, becaufe they are 
the mildeft and gentleft Punilhments. 

The Punifhmcnt might have been infli^led different ways. 

ill. By Imprifonment for twdve months; but as he was already 
fentenced to ten months^ it would have been only an Imprifonment 
for two. 

ad. By Imprifonment for twenty-two months ; which would, in 
eSdkj have been for twelve. 

But this would have been moft grofsly.unjuft, becaufe if the firft 
Judgment Ihould be reverled^ or he had been pardoned, he would 
have been imprifoned twenty-two months, when the Court only in* 
tended an Imprifonment of twelve. 

3d, The Court might have laid a Fine of £. 1,000, with a Ihort 
Imprifonment for one Offence ; and a fmall Fine, with an Imprifon^ 
ment for twenty-two months for the other. 

This would have been equally unjuftr— for the Offences we dif- 
ferent, and have no relation to one another. The Profecutions are 
dillindl, and the Records as feparatc from one another as if there had 
been two feparate DeUnquents ; and the Offences on each Record, 
mull be as feparately and diftin6ily eftimated ; and though Judgment 
happened to be paffed at the fame Time for both Offences, yet the 
Rule of admeafuring mull be the fame as if the Judgment had been 
pronounced at different times. 

The 
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Tainft "^^^^ Punifliment muft be proportioned to the fpecific Offence con- 

^^j^^^^^ill^ tained in the Record, upon which the Judgment is then to be pro- 
nounced ; and muft be neither longer nor ihorter, wider nor nar- 
rower, than that fpecific Offence deferves. . The balance is to be held 
with a fteady even hand ; and the Crime and the Punifliment are to 
counterpoife each other; and a Judgment given, or to be given 
againft the fame perfon for a di^in€t Offence, is not to be thrown 
into either fcale, to add an atom tx> ieithen 

To lay a Fine of ^C- 1,000 for one Offence, and twenty-two months 
Imprifonment for the other, when the Court thought a Fine of j^. 500, 
and an Imprifonment of ten months, was the proper and adequate 
Puniflmient for one Offence, and a Fine of j^. 500, and an Imprifon- 
ment of twelve months for the other, would have been twitting the 
two Offences and their Punifliments together, and a departure from 
the firft principle of diftributive Juftice, which commands all Judges 
. to inflidl that Punifliment, and that Punifliment only, which they 
think commenfurate to the fpecific Crime before them ; and it might 
have been productive of the fame injuftice I have already mentioned, 
viz. the Judgment in one might be reverfed or pardoned ; and the 
Delinquent would then be fubje<9: to a larger Fine or a longer Impri- 
fonment, than the Court intended to fubjed; him to for one of the 
Offences only. 

We cannot explore any mode of fentencing a man to Imprifon- 
ment, who is imprifoned already, but by tacking one Imprifonment 
to the other, as is done in the prefent Cafe. 

It is not letting the Judgment for the firft Offence vary the Punifli- 
ment» or influence the quantum of it in the other; but only provid- 
ing, 
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ing, from the fituation of the Delinquent, to efFeduate the Punilli- J|j|^f^* 
meort the Court thought his Crime deferred. It is Ihaping the Judg- ^^'*^"g'^ 
ment to the peculiar circumftances of the Cafe ; and the neceffity of 
poftponing the commencenient of the Imprifonment, under the fecond 
Judgment, arifes from the Party's own guilt, which had fubje^ied 
bimto a prefent Imprifonment ; and therefore the Queftion really is. 
Whether a man, under a fentence of Imprifonment for one Offence; 
can be fentenced to be imprifoncd again for another Offence ? If 
he can, this is the only Form by which it can be done confident with 
Juftice. If it cannot be done, then, in all Offences which are pu- 
niihable only by Pine and Imprifonment, if a man has committed 
twenty, and has been fentenced to Imprifonment for one of them, 
he nmft be fined for all the refl;, which will amount to perpetual Im- - 
prifonment with nine parts in ten of the people mofl; likely to commit 
fuch Offences : Or an Imprifonment muft be directed for every Of» 
fence after the firil, inadequate and difproportionate to it. 

For fuppofe twenty Offences of the fame malignity, and meriting 
exaAly the fame Punifliments — if fix months Imprifonment were the 
punifhment directed for the firfl; Offence ; the fecond mufl; be twelve 
months ; and, proceeding progreffively, the twentieth muft be ten 
years : and thus fix months and ten years will be the punifliment 
for Offences which ought to liave been puniflied exadlly alike. Or, 
if it be an Offence where Whipping or Pillory might be infli<9;ed, the 
alternative of a moderate Imprifonment will not be in the power of 
the Court to infli6l;; but they will be under the neceffity of laying a 
large Fine, or directing one of the other fevere corporal Punifliments. 

In Dr. Bonham's Cafe, 8 Co. 107. The Charter granted by King 
Henry VIII. confirmed by an A&. of 14 Hen. VIII. c. 5. gives tho 

X X Cenfors 
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wiiket Cenfors of the College of Phyficians a Power to punifli Phyficians 
.^^^ for a mal and infufficient Adminiftration of Phyfic, by Amercement, 
Imprifonment, &c. 

Dr. Bonham was convened, examined, and found infufficient by 
the Cenfors. He was amerced J[. 5, to be paid at their next Meeting ; 
and " deinceps abftineret, etc. quoufque Inventus fiierit fufficiens 
** fub pcena conjiciendi in carcerem, fi in premiffis delinqueret.'* 

He perfevered to pradife, and^they funmioned him again — He 
made default. The Cenfors or^red him to be arrefted, and after- 
wards he came before them, and being afked to fubmit to their Aur 
thority, he refufed ; and they committed him, and awarded that he 
fliould continue in Gaol till they releafed him. 

It appears from this Cafe, ift. That he was under no prior Sentence 
of Imprifonmeot, as here,. 

2dly. That after the Judgment of his Infufficiency,he was difmifled^ 
with a threat of Imprifonment only; and was afterwards committed to 
Prifon for not fubmitting to their Authority. 

Whereas the Delinquent here was never difmiifed, nor out of CuA 
tody, for a Moment. 

Sdly. It was a fpecial Power and Authority of a very fingular and 
defpotic nature, committed to private perfons, and therefore to be 
executed ftri<^ly ; and when they are empowered to imprifon, if they 
find a perfon infufficient, the Punifliment muft immediately follow 
the Judgment ; becaufe, if fufpended a day, it might be fufpended 
a year. If totally difmiflfed, and the Party is at liberty, the power 
over him is determined. 

So in the Cafe of the 27th of Henry VII. Y. B. on the Statute of 

Weftminfter 2d. 13 Edward I. c. 11.; if Bailiffs, &c. are found in 

5 Arrear, 
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Arrear, " arrefterrtur corpora coram, et per teftimonium J\.uditorain ^J^ 
^* ejufdem compoti, mittantur et liberentur proximae Goalee Domini x^^jZ5^^ 
" Regis in partibus illis/' 

No time was limited ; they muft conimit immediately. — In that 
Cafe, it was contended on the Plea, that he had been at large ; and 
then their Power over him was determined, and fo that what they 
did after, was " tortious." It was a fpecial Power and Authority, to 
be exercifed ftridtly ; and therefore held that the Commitment muft 
be to the next Gaol, whether in the County or not ; and if falfe 
Imprifonment was bri)ught againft Auditors, they muft fhew that 
they puifued their Power. And the lame anfwer applies to the other 
Cafes upon the Statutes of forcible Entries. 

[He then cited various other Precedents, particularly the Cafe of 
The King and Dalton, 3 Geo. I. 1716, in which the firft Judgment 
was given in July preceding, upon an Indidlment for feditious Words 
againft the King ; and the Punifhment was a Fine of twenty-five 
Marks and Commitment for one year, and to find Sureties for three 
years. There was a fecond Convidion, in July, of a like Offence, 
and Judgment of a Fine of twenty-five Marks and Commitment 
" pro fpacio unius anni integri poft expirationem prior: Judic: Im- 
^ prifonament: verfus eum nuper adjudicatum/'] 

I N Anfwer to the Queftions therefore propofed by your Lordfliijis, 
our unanimous Opinion is : 

ift. That an Information, filed by the King's Solicitor General, 
during the Vacancy of the Office of Attorney General, is good in 
Law. 

X'x S 2dly. 
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WiikM sdlj. That in fuch a Cafe, it is not neceflary, in point of Law, to 

L^il^ilfj ^^'^** upon the Record that the Attorney Generars Ofl&ce was va- 
cant. 

Sdly. That a Judgment of Imprifonment againft a Defendant, to 
commence from and after the Determination of an Imprifonment 
to which he was before fentenced for another Offence^^ is good in 
Law, 



WHEREUPON it was ORDERED and ADJUDGED; 
that the Judgments of the Court of KING s BENCH 
be 

AFFIRMED/ay^ 



(a) Vide Joomals of the Hoafe of Lords^ VoLSS. p. 222. 
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IN THE COMMON PLEAS. 

GEORGE BALLY, Clerk, Redlor of Monkton, Hants, Plaintiff, 

AGAINST 

JAMES WELLS, Affignee of James Whitmarsh, Defendant. 



Th I s was an Adion brought by George Bally, Clerk, Redor of ^'^h. , 

=* -^ * ' loGeo.IIL 

Monkton, in the County of Southampton, againft James Wells^ Baii7«^nft 
AflTignee of James Whittnarfh, for the Breach of a Covenant con- vidc3wa. 
tained in a Leafe, made by the faid George Bally to James Whit- 
marfli, dated 1 5th Nov. 1 766. By this Leafe it was witneffed, that in 
Confideration of the Rent and Covenants on the part of J. Whit- 
marfli, his Executors, Adminiftrators, and Affigns, the faid George 
Bally demifed to him. all the Tithes arifing, &c. out of the Farms 
and Lands in the Parifh of Monkton, from the 10th of Odober laft 
paft, for the terai of fix years, at the yearly rent of £.96. 4 s. 

This Leafe, befides other ufual Covenants, contained the follow- 
ing ; viz. " And the faid James Whitmarfli, for himfelf, his Exe- 
" cutors, Adminiftrators, and Affigns, doth thereby covenant and 
agree, not to let any of the Farmers, now occupying the eftate at 
Monkton, have any part of the Tithes aforefaid, without the con- 
^^ fent of the faid George Bally, in writing, fiiil had and ob- 
" tained/' 

It 



ii. 
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It contained alfo a Covenant from James Whitmarfli, his Execu- 
tors, Adminiflrators, and Affigns, to find and allow unto the faid 
George Bally, fufficient Wheat Straw for thatching of any of the 
Premifes upon the Parfonage then in his Occupation. 

In January, 1767, James Whitmarfli afligned his Intereft in this 
Leafe to the Defendant, James Wells, who, notwithilanding 
the above Covenant, did let divers Farmers, occupiers, have 
part of the Tithes, without the Confent of the faid G. Bally, in 
writing, according to the Leafe, and contrary to the Form and Effect 
of the Covenant of the faid James Whitmarfli and his Affigns. 

To the Declaration, ftating thefe Fads, the Defendant, Jamss 
Wells, anfwered, that there is not any thing contained in the Decla* 
ration fufficient to maintain the Ad;ion ; and that he hath not occsr 
£on, nor is he bound by the Law of this Realm, to anfwer ; and for 
Plea in this behalf fays, that he hath not broken the laid Covenant 
was complained of; and hereupon Iflue was joined. 

A Verdidl being found for the Plaintiff, it was moved in Arr^ft of 
Judgment, that an AAion does not lie againft the AflTignce ; for that 
it is a Covenant merely perfonal and collateral, binding the Leiiee 
only; alfo that Tithes are incorporeal, lying in Grant, and therefore 
ihat fuch a Covenant cannot run with them. 

liord Chief Jullice Wilmot deUv^ered the Opinion of the 
Court; 

An Objedion in Arrefl; of Judgment has been made, -that tlic 
Covenant in the Leafe, " not to let any of the Farmers of the EA 
^ tate have any part of the Tithes without the Confent of the LefTor,** 

is 
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is a mere collateral, perfonal Covenant, confined in ite Operation to ^^^^ 
the Leffee himfelf, and that the Affignee of the Leffee is not affeded 
or bound by it: that Tithe is an incorporeal Inheritance lying in Grant, 
which will not endure fuch an annexation of Covenant to it, as will pafs 
with the Tithe into the hands of an Affignee : But, upon Confidera- 
tion, we think the Action may be fupported, and that the Intention of 
the Parties may have its full efFe<9;, without breaking in upon any ad- 
judged Cafes, or (baking any of the Diftindlions already eftabUihed. 

The Intention of tlie Leffor, in requiring this Covenant, was to 
prevent an Unity of Poffeflion of the Land and the Tithes ; it was to 
keep them always in a ftate of actual perception, and thereby to 
guard againfl all the Inconveniences which arife from the not receiv* 
ing Tithes in the ufual and accuftomed manner : and therefore this 
Covenant is really no more, than that the Leffee aud his Affigns (hall 
take the Tithes in kind, that there may be a continuing, viiible, and 
notorious Evidence, not only of the right to the Tithes in kind, but 
of the manner of taking them ; for though Tithes are due " commu* 
^ ni jure ;' yet temporary Compofitions have laid the foundation of 
many Modufes ; and if there is any particular mode of Tithing, the 
Unity of Poffeffion in time wears out the traces of it ; and therefore 
this Covenant was a Provifion made for the maintaining and fupport- 
ing the tiling demifed, and indeed for preferving the very exiftence 
of it. 

There was another motive for compelling the Leffee and his Affigns- 
to take the Tithes in kind, which was to enable them to perform the 
Covenant of allowing fufficient Wheat Straw for thatching any of the 
Premifes upon the Parfonage. For though the Leffee and his Affigns 
might procure the Straw elfewhere, and the Covenant is not fo worded- 

ag: 
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^v/3^^ as to reftrid; the Delivery of the Straw arifing from the Thhe; yet 
the Leffor's eye was certainly upon the Tithe, as the natural Fund 
for ferving the Parfonage ; and this fomiflies an additional rea- 
son for connecting the Covenant with the Tithe to which it relates, 
and cementing them in fuch a manner as to make them pafe toge- 
ther: and the Equity being clear, that the Affignee, who muft have 
come in with full notice of this Covenant, fliould ftand-in the place 
of the Aflignor, and be bound by it If the Equity and the Law can 
be mixed together, and made to flbw in the fame Channel, it muft be 
the inclination of every Court of Law to give a complete Relief, with- 
out fending the Parties to another Court to obtain it at a great ex- 
pence. If the Law be fettled, we will not difturb it. 

To fee whether the Equity of this Cafe can be got ^ in a Court 
of Law, I will confider liow the Law ftands, in refpe6i; of 'Covenants 
following the thing demifed into the hands of Affignees; and if there 
is any difference between Land and Tithes. 

Spencer's Cafe, 5 Co. 16. flates all the diftindions very dearly. Co- 
venants in Leafes extending to a thing " in effe,*' parcel of the Demife, 
run with the Land, and bind the Affignee, though he be not named, 
as to repair, &c. And if they relate to a thing not -** in die," but yet 
the thing to be done is upon the Land demifed, as to build a new 
Houfe or Wall ; the Affignees, if named, are bound by the Cove- 
nants : but if they in no manner touch or concern the thing demifed, 
as to build a -Houfe on other Land, or to pay a collateral Sum to the 
Leffi3r, the Affignee, though named, is not bound l^y fuch Cove- 
nants : or if the Leafe is of Sheep, or other peribnal Goods, the 
Affignee, though named, is not bound by any Covenant concerning 
them. The reafons why the Affignees, though named, are not bound 

in 
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in the two laft Cafes are not the fame. In the firft Cafe, it is bccaufe '^^'"^ 
the thing* covenanted to be done, has not the leaft reference to the 
thing demifed; it is a.fubftantive, independent Agreement, not " quo- 
« dam modo," but ** nullo modo," annexed or appurtenant to the 
thing leafed. In the Cafe of the mere Perfonalty, the Covenant doth 
concern and touch the thing demifed ; for it is to reftore it, or the 
value, at the end of the Term : but it doth not bind the Aifignee, 
becaufe there is no Privity, as thi^:e is in the Cafe of a Realty, be* 
tween the LeiTor and LeiTee and his Afljgns, in refpe^t of the Rever* 
fion: it is meidly collateral ia one Cafe; in the other, it is not col- 
lateral, but they are total Grangers tp one another, n^ithout any line 
w thread to unite and tie tb^n together, and to conftitute that Privity, 
irhich muft fubiUl between Debtor luod Credited, to fupport an 
Action. 

To ciwry Hie Lien of a perfonal Obligatioii over to an Aifignee, and 
to make him the obje<% of an A^on at die Suit of a Perfon with whom 
he did not originally contract, he muft in all Cafes, where Ibmething is 
to be done ^ de novo," be expnei^y named ; and there muft alfb be a 
I'rivity between the Affignee and the Perfon to whom he becomes en* 
gaged; and the Covenant muft refpe^ ** the thing leafed,'' which I c<mi- 
fider as the mediupi creating the Pdvity between them. The " Chofe in 
a&ioo," which of it^fs^f is not affignable, lofes that property under thofe 
circumftaaces, and, in a waiting dependent ftate, follows its prmcipal ; 
and A^ffiecB of Ireafes became liable to Aflignees of the Rever* 
fion, and Afi^nees of Reverfions become liable to Aftignees of Leafes; 
as, wh^e Lefibis covenant to repair, to renew. Moor, 1 59. Rever- 
fions are bound. Covenants between Partners, to acquit of Suit, nm 
irith the Land; to pei^rmjDiviae Service, within a JVCanor, with 

* Yy the 
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^^we^'"* the Lord of that Manor, and his Heirs^ follows the Manor, into whofer 
hands foever it comes, whether by Defeent or Purchafe. . Covenants, 
which run and reft with Land, lie for or agaiuft Aifignee at the Com- 
mon Law, though nob named ; *^ terra tranfit cum* onere;'* Cro* Eli^.. 
552. Hyde t^. Dean and Canons of Windfor. The lame db6hine, r 
Rolls Rep. 359. They ftick fo faft to the thing^ on which they wait, 
that they foMow every particle of it; Cro. Car. 221. Congham v. Ring^, 
Sir W. Jones, 245 ; Conan v. Kemii^. For if Leffee affigns twenty 
parts to twenty perfonsj he may foBow the Affignee of every part* 
If a Reverfion is broken into parts, the Affignee of each part may 
fue. So if a Covenant relates to the improvement, melioration, and 
mode of Cultivation^ of the Eftate, Covenant binds an Affignee^ 
though not named, Cro. Ja% }25^» Cookfon t;. Cock. 

All thefe Cafes clearly prove, that *^ inherent'' Covenants, and fticH 
as tend to the (upport and maintenance of the Thing demifed, where: 
Ailigns are exprefely mentioned, follow the Reveriion and the Leafe^, 
let them go where they wilk 

Is there any difference between Lands and Tithes as to the annexe 
ation of Covenants ? It is faid Tithes are an incorporeal Inheritance, 
and lie in Grant ; that a Rent cannot be referved, becaufe not open^ 
to a Diftrefe ; that there is a privity of Contra<9; only between the 
Leflbr and Leffee, which neither the Leffor, nor the Leffee, cai> 
transfer to any other Perfon. As to theic being incorporeal, unle& 
we confuier the Covenant to be a material fnbilance, and to require 
fome folid Body to (land upon, it may wait,. a»d be dependent, upon 
an incorporeal as well as a corporeal Eftate. If we embody a Cbve^ 
nant, and realize it in our minds, as we do a Caftlc, it certainly can-^ 
not be built in the air^ and we eaii have no idea of its. exiftence, 

independent 
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mdepeixdent of Land^ and detached from it; but if we confider a B^xiy^tA 
dependent Covenant, as it really 13, an Agreement to do, or to omit to 
do, ibmething which refpedls the thing on which it depends, and to 
which it relates, and diveft our minds of all ideas of matter^ a Cove- 
nant may be annexed and pa(s with an incorporeal Inheritance as 
well 9& widi a coipoteal one ; and what is Land, but the Profits of it? 
and what is Tithe, but the tenth part of the Profits renewing annually 
upon it ? The one is a Right to take away the tenth part when it is fe- 
vered ; the other is a Right to take away the other nine : they are 
tangible, vifible, and palpable, and partake of the farae qualities, in 
every refpe6l, as Lands themfelves; Dyer, 85, b. They are fo fat 
realized by the Stat 32 Hen, VIII. that they are to be fued for and 
lecoveffed in the fame manner as Land, and an £jed;ment, or an 
Affiw, lies for them ; and however unreal or bodUefs they might b6 
at the Conmion Law, the A6k has given them the Qualities and Pro- 
perty of Lands themfelves, in point of Remedy againfl an unlawful 
Pofieflbr or Diflfeifor of them; and every reafon which applies in 
Jullice to paffing Land ^* cum onere/' applies to palling Tithe in 
the fame manner. 

It has been argued and admitted, that a Rent cantiot be referved 
out of Tithe ; and Co. Lit. 47. a. 2 Saund. 302. Dean and Chapter of 
Windfor v. Gover ; and the A&, of 5 Geo. III. c. 1 7. have been cited* 
But what is the true fenfe and meaning of that Pofition ? That it is 
not properly a Rent, becaufe there is nothing to diftrain upon for it: 
[Rent-feck could not be diftrained for, and yet it is a Rent ;] for it is 
a Rent where it may be diftrained for, as Rent referved by the King, 
becaufe he ma!y diftrain upon any Lands the LefTee has ; it does not 
iflue " out of" the Tithes, but is a payment " for'' them; Cro. Ja. 452*. 

Yya Dobitofte 
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^weiE?^ Dobitofte v. Curteene. If a Bam, trorth ^.4 per ann. and Hthe, are 
both let together at ^.100 peranh. referving Rent; ** in point of 
^^ Remedy it d6es not ilTue out of Tithes, but only out of the Barn, 
" where a Diftrefs may be taken ; yet the Rent refenred k greatert 
^^ having refped to the Tithes;"' and, in cafe of evi^lion^ there mufb 
be an Apportionment ; which proves that, in point of *^ Render/^ 
Rent does iiTue out of the Tithes, though not in point of ^ Re* 
« medy/' 

It is infiiled, in Sir Thomas Raymond, 1 8. Tippin and Gtover, 
that a Rent out of Tithes appertains to the Reverfion, for it is a 
Rent, though not in point of Remedy. It wais argued, ^ e contara;*^ 
but Counfel, perceiving the Opinion of the Court to be ag^nft him^ 
prayed a Difcontinuance, which was granted. 

Jewells Cafe, 5 Co. 3. was a Leafe for Life ; and as there was no 
Remedy by A6tion of Debt for fuch a Rent, the Leafe was Void* 
Indeed, it is faid at the end of that Cafe, that a Leafe for years would 
have been fo ; but that was extrajudicial ; and in a fubfequent Caie^ 
Cro. Ja. 11 1 . Talentine v. Denton^ the Law was held to be otherwife. 

The Cafe in 2 Saund. 302- was not determined ; but as far as it 
goes, the Court feemed to incline that it was fuch a Rent as would 
go with the Reverfion, and that the Affignee ihoixld be obliged to 
pay it. 

The 5th Geo. III. c. 17. recites it only as a doubt, and provides 
for it ; but before, the Law was dear that the Rent would go with the 
Reverfion, and that an Adion of Debt would lie for Rent on a Leafe 
for Years: It always went with the Reverfion to Grantees ot Heirs at 
Law, and the legal Remedy goes along with it The Sacceffor ia the 
iame as an Heir* 

5 S Venou 
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a Vem. 423, is only a faying of Counfel : it was not faid with re- *^^f^ 
ference to Tithe, viz. " poffibly the Affignees might not be liable at 
" Law, if it was an incorporeal Inheritance, for they had not privity 
^ of Eftate.*' 1 Salk. 198. Lord Raymond, 528. Grant of Rent- 
Charge and Covenant for Enjoyment, free from Taxes; the Qnef- 
tion was, if it follow the Land into the hands of Affignee; Holt, iq^ 
Salk. thought not, but there was no Judgment; and Lord Raymond^ 
with three Judges, were of a dijBB»ent Opinion againft Holt; and 
this is the better Opinion, if Notice of the Coveaaiit repel the Right 
ef deducing the Taxes; and the Cafe of the Covenant to acquit of 
Suit from one Parcener to another, is in point in fupport of it* 
5 Co- 24. b. Dean and Chapter of Windfor's Cafe. If Leffee cove^ 
Bant to difcharge Leflbr, ^^ de omnibus oneribus ordinaciis & extra* 
erdinariis, ind to repair,'' Adion Kes againft Af^nees. 

If there is no difference between Land and Tithe, the only QueiV 
tion in this Cafe is, whether a Covenant, exprefsly naming the Affigns 
to receive the Tithe in kind, will follow and accompany the Leaie 
into the hands of the Affignee, and bind him to a performance of iu 
We are of opinion that it will ; and if the Covenant had not named 
Affigns, it might be very plaufibly argued that it would have bound 
him as effectually as a Covenant to repair, or occupy the Eftate in 
any particular manner prefcribed by the Leffor. The Covenant " to 
repair'' clearly binds an Affignee, though not named ; and according 
to Moor, 159. even to build a Wall, though Affignees are not named, 
is an inherent Covenant, and binds them ; ** By the acceptance of 
^ the Poffeffion, he makes himfelf fubje6i: to all Covenants concem* 
•* ing the Land, though not to collateral Covenants ; and Covenant* 
** of Repair, and of building Myalls or Houfes^ are Covenants *• m- 

*^ herent* 
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faMyjjgKuft « iierent^ in the Land, with which the Aflignees, without fpeeiat 
'^ words, ihall be bound."' But it is not neceflarj to diicuis that 
Queilion, (and Spencer's Cafe is contrary^) becaufe the Afligns are ex« 
prefsly mentioned here ; and therefore in a Leafe of Land, thej would 
£lear]y be bound by all Covenants for the performance of what b 
to be done upon the Land ; and the Cafe in Cro. Ja. is an Authority 
in point, that Covenants, prefcribing how Land fliall be occupied, 
would bhid the Aflignees, though not named : a mode of occupying 
the ** thing let," is fo interwoven with the original Contrad;, as to be- 
come tm ^fiential part of it ; it is as much a part of the Confideration 
of the Leaife as the Rent is ; and therefore, whenever that Cofitiu6t is 
affigned, the Aifignee muft take the whole Contract together. 

What is this Covenant, but a mode of Occupation prefcribed hf 
the Leffor, for the reafons already mentioned ? It is laying down i 
Rule how and in what manner the " thing demifed" (hall be ma- 
naged. It ihall be taken in kind, like a Covenant from a Tenant of 
Land, not to fell draw or dung, or lop trees, or to make ditches 
or tnenches, or do, or omit to do, any other A<9; refpe6ling the Culti- 
vation of the thing demifed ; and it is both within the Rule, and in- 
deed the Words, of Lord Coke, in the fecond branch of what he lays 
down in Spencers Cafe: it touches and concerns ** the thing de- 
mifed" mod effentially; it extends to the fupportation of it; for by 
commanding the Tithes to be taken in kind, it averts and proteds 
it againft its moft mortal enemy, a unity of Poffeffion. AfSgns are 
exprefsly named; and here is a Reverfion in the Leffor, and therefore* 
a Privity; and Lord Coke fays, « the Afligns are not bound in a 
^ Leafe of mere Perfonalty, becaufe there is no Privity, as there is 
^ in the Cafe of Land, in refped of the Reverfion/' 

Land 



lORD CHIEF JUSTICE WILMOr* S5i 

Land and Tithe arc the fame. This^ Covenant may be compared ^^^^ 
to Covenants in Leafes not to affign. — Cafes have been cited to 
fhew thefe are collateral Covenants; and they certainly are fo: and 
ive admit the Authority of all. thofe Cafes^ viz^ Pennant's Cafe, S 
Coke, &4. Styles,. 265. Collins t?.Sillye, — collatersL Moor,. £43. God- 
bolt, l£0. James v. filunch. The word " Affigns*' is not in. the Cove* 
Bant. They do not concern or touch the " thing demifed ;'* they are 
as collateral as to deliver a horfe,. qr pay a fum in grofs. Hardres^ 
88.- — ^A mere Perfonalty^ no Privity^ 
. But this is a Covenant of a very different nature and import: a 
Covenant " not to affign,'* has only for its obje6l who Ihall occupy 
it ; there is nothing to be done in the Land, nor upon it. Lord Coke; 
Pennant's Cafe ;, it may be contrived fo fecretly, that no body may 
know of it ; it is collateral. But this Covenant has for its object, not 
•* who'' fhall occupy, but " how'' it Iball be occupied ;. it is to en- 
force the Occupation as a Tithe ; let it gp where k will; it Ihall be 
enjoyed in the; fame ibniv plight, and condition^ as it is deUvered to 
ihe Leifee r the Covenant leaves it quite open, and as a matter of 
total indiflference " who" the occupier is, provided it is occupied as 
a Tithe,, and taken in kind: for the Covenant, not to let the Farmers 
have the Tithe, is nothing more nor lefs than a Covenant that they 
ihall be tak^n in kind ; for they mu£k be taken in kind, if the Farmera 
themfelves are not to have them. In another refpfedl it is totally^ 
diflferent ; the Covenant,, not to aflign generally^ muft be quite per- 
ibnal and; collateral; for it can only affeik the Lefiee himfelf,. and i* 
fo far firom being meant to reach the Affigns, that it is inferted to. 
prevent there ever being any Affigns at all: whereas this Leafe grants^ 
^ Tithes to the Leflee^ his Executors, Adminifbrators, apdAifigns;. 

audi 



852 OPINIONS AND JUDGMENTS, BY 

Mty aniat and the Corenant is t)nly to keep them in •* cffe," and in that ieparate 
^le of exiflence, which they would lofe by bcmg blended and con- 
founded with the other nine parte in the hands of the Farmers ; and 
tiiough I admit a Covenant ** not to aflign generally" is collateral* and 
coUateial Covenants, not relating to the thing demifed, do not bind 
the Affignee ; yet no Cafe has been cited, that a Covenant for I^flee 
and his Alfigns, not to aflign to a ** particular perfon," would not 
bind him; and I think it would, tor it falls within every Rule laid 
down by Lord O^e, in Spencer's Cafe. A Covenant to do any thing 
npon Land, ** de novo,"* as to build, though a collateral Covaiant, binds 
Aiiignees, if named, and will not Innd them, unlefe named ; fo here, it 
relates to the Thing, Aifigns are named, and there b Brivity ; but this 
Covenant is more, becaufe it is the Guardian of die Thing demifed. 

Suppofe, in a Leafe of Land, a Covenant for Aifigns to let out 
the Tithes in kind, without making any Comptofitton or Agreement 
for them with the Parfon or Impropriator; this would be a prop^ 
Covenant, where part is exempt and part not, to prevent an applica- 
tion of Payment to the whole : Would it not bind the Aifignee, as a 
Regulation of the manner in which he would have his Farm enjoyed ? 
This is nothing ra<Nre than that Covenant inverted : the one is, ** you 
fliall not give money;" this is, " you (hall not take it." The Cafe put 
is, ** you fliall pay it in kind ;" the prefent Cafe b, ** you (hall le- 
Cieiv« it in kind." 

It was &id« that by the Affignment to a Perfen, not within the 
ReftriAioo, it wsm totally vaniflied ; and Cro. Jac. 89«. Whitchcot 
9, Fox, was eited to prove, that if tiiere was a Covenant not to alien, 
except to a Brother, and an Alienation was made to a Mother, the. 
Bcothe]^ mi^t alien to any body elfe. T%is b lathw a ftrong Cafe, 

and 
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and certainly repugnant to the Intention of the Parties, which was to ^^IJ^^^y'^/''^ 
keep the Eftate in the Family of the Leffee : but admitting that Cafe 
to be Law, yet it does not apply; for the Rrother being totally ex- 
cepted, he takes the Affignment exadly in the fame manner as if 
there had been no Covenant at all : whereas the Covenant here does 
not reftrain the Affignment, with an exception of any particular Per- 
fon, but leaves it open to an Affignment by all, fubje6t to fuch Terms 
as aflfeds the very vital principle of the ** Thing let" in the hands of 
the Leffee himfelf. 

In the Cafe put, the Covenant did hot affe^l the right of affigning 
to a R'other in the bands of the Leffee : therefore it could not affedJ; 
it in the hands of his Affignee : but this Covenant bound the Leffee ; 
and for the Reafons and upon the Diftindions mentioned, it binds 
the Defendant, his Affignee, 

We do not think it & mere collateral Covenant, unconneded with 
the Tithe ; but a Covenant materially and effentially tending to pre- 
ferve the ** Thing demifed/* and as fuch, oblig^.tory on the Affignee , 
and therefore there muft be 



JUDGMENT FOB the PLAINTIFF. 
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IN THE COMMON PLEAS. 



PROGMORTON, ontheDemife of ROBINSON, againft WHARRET. 



177a This was a Special Cafe in an Adion of Trefpafs and Ejedment, 

'Sift^ wherein the PlaintiflF Declared for one Meffuage, one Cottage, twenty 

V. 2. BUck. acres of Land, twenty acres of Meadow, and twenty acres of Pafture^ 

^"""'^^ ' -^yfth the appurtenances, in Hemingbrough otherwife Hembrough, in 

the County of York. 

To this Declaration the Defendant pleaded the general IlTue, and 

thereupon Iffue was joined. 

The Caufe came on to be tried at the Affizes held for the County 
of York, before the Honourable Mr. Juftice Gould; when it ap- 
peared in Evidence, as folk>ws ; that 

John Robinson being feifed in Fee, according to the Cuftom of 
the Manor of Hemingbrough, of the Premifes ia Queftion,. whicK 
were Copyhold, held of the faid Manor, on the 1:11 day of Auguft 
1 7S0, ftirrendered the fame, according to the cuftom of the faid Ma- 
nor, to the ufe of Ma by Arnall (whom he then intended to marry) 
and the Heirs of their twa Bodies lawfully to be begotten ; and for 
default of fuch Iffue,, to the ufe of the right Heirs of the faid John 
Robinson. 

The faid Marriage took effedl ; and afterwards, to wit^ at a Court 
held for the faid Manor on the 2Lft Day of October 1720, the faid 

Maey 
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Mart was admitted Tenant to the faid Premifes, according to the ^^^gj^ft^** 
faid Surrender, to the ufe of the faid Mary, and the Heirs of their , ^^^"^* 
two Bodies, lawfully to be begotten ; and for default of fuch Iffue, to 
the ufe and behoof of the right Heirs of the faid John Robinson, 
according to tjie Cuftom of the faid Manor. 

The faid Mary died in 1735, leaving John, her eldeft Son, be- 
gotten by the (aid John EoBiNsbN^ her Hufband, which Son was 
bom in the year 1 722. 

That the faid John RobinsoN) the Son, died in 1745, leaving the 
Leffor of the Plaintiff, his oiily Son and Heir, born in that year, who 
was duly admitted Tenant to the faid Premifes in the year 1 769. 

By the Cuftom of the faid Manor, Hufbands are entitled for Life 
to the Inheiitance of their Wives, in the nature of Tenants by the 
Courtefy, whether the Wife is feifed before the Coverture or afterwards. 

John Robinson, the Surrenderor, furvived his Wife, and conti* 
nued in poffeffion till the year 1 746f when he furrendered the Eftate 
to the Defendant in Fee, who was admitted, and had been in Poffef- 
fion ever fince; and the Csiid John Robinson, the Surrenderor, died 
in 1767. 

The faid John Robinson, the Surrenderor, conceiving himfelf 
Tenant in Tail, under the Surrender, and admittance in 1 720, did 
the proper Ad to bar an Eftate Tail, provided fuch Eftate was vefted 
in him, according to the Cuftom of the faid Manor, previous to the 
Surrender to the Defendant Whaeeby. 

Whereupon a Verdict was given for the Plaintiff, fubjed to the 
Opinion of the Court on the following Queftion : 

Whether the Plaintiff is entitled to recover or not ? 

Z « 3 And 
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^TS" "^"^ ^^^^ ^^ ^*^® ^^ ^^^ *^^*^® argued, by Nares and Barland^ 

^wLrqr^ Scijcants, for the Plaintiff, that this was an Eftate Tail in the Wife ; 

and by Jephfon and Fofter, Serjeants, for the Defendant^ that this 

was an Eftate for Life in the Wife, with a contingent R^uainder to 

the Heirs of the two Bodies of her and her Hafband ; 

Lord Chief Juftice Wilmot delivered the unanimous OpinioB 
of the Court: 

• • ' 

IT is impoffible to read this Caf^ without wifhing to craifbme this 
Limitation in fuch a manner as to give it an effedt in favour of the 
Leffor of the Plaintiff 

The Settlement was made before the Marriage^ when a Provifioii 
for Children is the objed; of both the Parents care> but particularlj 
the Mother s ; and moft probably thej both thought 4lli||^the Eftate 
was efiedlually fecured to the I0ue of the Marriage, at alt Events ; 
or at leaft that the Iflue could not be defeated but by their Joioit 
concurrence. 

Unluckily for them, that could not be the confequence even if as 
Eftate Tail had beai veiled by this Limitation in the Wife, 2 Syd. 
73. Harrington v. Smith ; for Copyholds, not being within the pro- 
te<9;ion of the 1 1 Hen. VII. the Wife, furviving, might herfelf have 
defeated the Iftue, and carried the £ft:ate to the Iffire erf" a fecond 
Huft)and ; but if that legal* Right would have accompanied (uch a 
Limitation, it would certainly have come nearer the Intention of 
the Settlement, to give the Wife an Eftate Tail, though attended with 
a Power of barring, if flie flirvived, than to give Ae Limitation to 
1 the 
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the Iffue, which would have had no effe<5l at all in cafe flie died be- Frogmorton 
fore her Hufband; and therefore, we have moft anxiotifly endea- whan^y. 
Voured to difcover fome folid ground to ftand upon, for the giving an 
exiftence to this Limitation, after the death of the Wife^ in favour of 
the Iffue ; but the Words and the Authorities are too ftrong for us; 
and it feems to me to be one of thofe Cafes where we cannot do as 
we wifh, without bending the Law more than we ought. 

And there is one decifive reaibn againft fbaiAiii:^ the Words to give 
an Bftate Tail, ariiing from the^me of the Surrender. For it muft 
be confidered as it flood originally^ the inflant after it was made; 
neither the Marriage, nor any fubiequent event, can vary the con* 
ftru6)ion of it ; and if the Marriage had never taken place, the Wife 
would have taken the fame quantity of Eftate, as (be bad after the 
Marriage; and, whatever mi^ht have been done in a Court of Equity, 
a Court ofSiiW could not have controuled the legal operation of the 
Surrender. 

The common Law, out of that tender regard which, in a variety of 
Cafes, it fliews for the female Sex, has provided a Writ, " Caufa 
Matrimonii prs&locuti,'^ to fetch back again an Inflate, made in con- 
templation (^ Marriage^ where it has not taken place ; but no fuch 
Redreis is given to a Man. Co. Lit. 204. And then fee what would 
be the cimfequence of giving the Wofe an Eftate in fpecial Tail^ by 
confining thefe word$ to relate cHody ta the Heirs of her. body by 
John Robinson to be begotten; (he might have barred the Rever-^ 
fion in JoHic Robinson, and acquired the whole Inheritance of the 
Eflate, even in the.life^tinie o^ the Suirrenderorj \fheif^s, by €on£^ 
dering thefe words noit as words of Limitdtian,. but;as.defcriptive of 
ike Peribn to take, and as wocd@ oi Puichafe^ (be could not defeat 

the 
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^rogmonon the Surrenderor ; but when flie had died, the contingent Remainder 
wbanrey,^ could not have taken place, and the Reverfioa in Fee would have 
fiillen into pofieifion: for we take the Cafe in 1 Leo. 101. Allen and 
Palmer, not to be Law ; and that the Reverfioh remains in the Sur- 
renderor, as in the Cafe of a Conveyanqe of a Freehold Eftate, either 
at the common Law, or upon the Statute of Ufiss. Co. Lit i2. 6; 
Fenwicke and Mitford's Cafe. Surrender of Copyhold, and Giant of 
Freehold, mull have the iame legiii Operation. 

This would certainly have beea -the confequence of giving the 
Eftate in fpecial Tail to the Wife, on the event of her not having 
married the Surrenderor; and though that was certainly not an Event 
then in their contemplation, but a fubfequent Marriage ; yet we muft 
confider the Surrender, and conftrue it in the fame manner as if that 
Event had happened^ and the Cafe now before us upon that Event. 

It has been very properly urged at the Bar, that the Will of the 
Donor is to be attended to in creating Eftates Tail ; and that the 
Intention muft be effed;uated if poffible: but this Will and Intention 
muft be taken fi'om the words of the Deed. — ^What are the Words f 
" To the Heirs of their two bodies lawfully begotten, and for default 
** of fuch Iffue, to the ufe of the right Heir of the faid Johk 
^ Robinson;" that is, that nobody fliall take this Eftate, but 
who is the Heir of the Body of the Huiband as well as of the 
Wife. Is the ddcft Son of the Body of the Wife, tlie Heir of the 
Body of the Hufband whilft he is living ? Certainly not And there^ 
fore, fuppofing it an Eftate Tail, qualified and reftrained, like 
the Cafe put in Page and Hay ward, fi Salk. 570. of an Eftate 
Kmited to A. and the Heirs of her Body begotten by a " Searle," 
ox by any particular perfon of the name of ^^ Searle/' the Heir of 

the 



LORD CHIEF JUSTICE WILMOT. .859 

the Body of the Wife is not fo q,iialified; unlefe the other part of the Frogmortoh 

Qualification meets, or is found in. the Heir of lier Body,, viz. "• Heir wharrey. 

alfo of the Body of the Hufband/' the Qualification is not complctCj 

the defcription is not anfwered. He has only one part of the Charadler 

which the Donor ha& required ; and though it is faid, we may confttue 

thefe words, " Heirs* of their Bodies,.*' to mean " Heirs of the Body 

of the Wife by the Hufband begotten,'' and then the Limitation ia 

the Event that hath happened will take place, — I fay Aibfequent 

Events are not to influence* the €onftru<9;ion of the Words. What 

Authority have we to controul the plain obvious fignification and 

import of thefe Words ? We might be equally warranted to turn them 

the otfier way, and to fay, " Heirs of the Body of the Hufband be* 

gotten on the Body of the Wife^'' as " Heirs of the Body of the Wife 

begotten by the Hufband/' When Words are doubtful, we may dc* 

cide the Doubt in favour of apparent Intention : but, when Words 

iire clear, plain, and exprefs, and have a proper Operation: to check 

fiich a confequence as I have mentioned*, in. cafe the Marriage had 

not taken effect at all, we can neither go on one fide nop the athet; 

but muft confider thenv according to their obvious, import, and as 

defcribing.the " Heirs of both their Bodies,, without inclining more 

to one than the other: and let the legal confequences. of that Con- 

firudiion be what they will, we cannot help it. The owner has faid^ 

" no child fhallhave this Eftate after my Wife's death, jf I am living, 

for no childrea can be Heirs of my Body, whilfl I live." But whether 

he faw that legal confequence or not, we cannot controul the Rule 

of Law, " nemo efl; hseres viventis," without fhaking Property tb it* 

lEbundations*. 

■ -A 
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'"ST" ^* ** '^^^ ** ^^ improbable, but he thought the Limitation might 
'^"^* wait, and not execute in any body till he died, as he was to be Tenant 
of it by the Conrtefy; or he might think it as right to leave the 
IfTue in his power, if he furvived, as to put them into his Wife's 
powCT, if ihe furvived : but whatever their Intentions were (which is 
matter of coi^e&ure) we muft not teje€t one part of the d^cription, 
and cooftnie the words to mean '* Heirs of her Body only," when 
the Donor has laid, he gives it ta^ba ** Heirs of the Bodies c^both;** 
and they may be difierait Perfeiiik^..r'F(Nrfuppofe two »Son8 at the 
death oithe Wife, the eMeft dies without Ifiue, in the life of the Fa- 
ther ; then the Father dies, theyoungdl Son is the Heir of the Body 
of the Father, and the Mother aUb : the eldeft Son, at the death of 
the Mother, has one part of the defcriptian ; the youngeft, at the 
^ath of the Father, baa both. But we do not think it a *< qualified 
JBftate Tail;' or that any Eftate Tail is vefted by khefis words in the 
Wife, becaufe no fudi Eftate, as is here deferibed, can defeend 
from her. Where an Eftate is Umited to Hufband and Wife, and tha 
Hdm of thdr two Bodies, there is an Eftate Tail vdled in the Hnl^ 
band, which defcends. But when the Eftate is limited to the Wife^ 
and the Heirs of the Bodies of the Hufband and Wife, the Heirs of 
the Body of the Hufband cannot be words of Limitation; becaufe 
there is no precedent Eftate given to be limited, and then thefe 
words, " Heirs of the Body of the Hufband," muft be words of Ptar- 
chafe : as if an Eftate was given to a Woman and the Heirs of the 
Body of the Huft)and, on the Wife to be begotten, they muft be 
words of Purchafe ; becaufe the words of Entail do not apply to the 
Wife. An Eftate Tail cannot defcend from her to the Heirs of the 

Body 
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Body of another perfon: and therefore no fuch Eftate can poffibly ^'^^j^" 
be ingrafted upon her. They nuift be words of Purchafe, or can have ^^""y- 
no Operation at all ; and there is no di4^?ence made, as to the Opera- 
tion of thefe words, Ji>y mixing or joining them with " the Heirs of the 
Body of the Wife," to whom an Eilate is limited ; for the defcriptbn 
of the perfons to take being intire, boUi qualities are necdTary to 
centre in one and die £ime perfon. 

Thefe Words* which would bcliispds of Limitation, if applied folely 
to the Wife, muft be turned into, words of Purchafe whenappUed to 
both, or they can hare no etk€t at all : The company they keep ne- 
c^tates fuch a Conftnid^ion, to give the Intention of the Grantor a 
chance of being efk€ta&t/sd. 

The Cafe in Littletmi, So6t, S5i2. as put by Littleton in the firft 
£dition8,.by which the common printed Editions ihould be corroded, 
plays great light upon the Queftion. . 

In the common Editions, the Cafe is put, that if a Feoffinent be 
made upon Condition that the Feoffee fhall give the Land to the 
Feo£for and his Wtfe, to have and to fadd to them and to the Heirs 
of their two Bodies engendered, and for default of fuch IfTue, Re- 
mainder to the H^rs of the Feoffor ; if the Hufbaiid die before any 
Eftate Tail is made, living the Wife, the Eflate fliall be made by the 
Feoflfec, ** cy pres ;" that is, to the Wife for Life without impeach- 
ment of Wafte, Remainder to the Heirs of the Body of her Hufband 
** on her" begotten, Remainder to the right Heirs of the Hufband. 
Now as ftated h^ce, it is limited to the Heirs of the Body of th« 
Hufband, ** on the Wife begotten ;" and as he was dead, it would b« 
a vefted Remainder, and might warrant the application of thefe words 
to one inftead of both : but in the old Editions of Lettou and J\f ack- 

9 A llnia, 
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rrogmorton Unia, and the Roan Edition (both of which my Brother Blackftone 
w£'i?cy. is in poiTeilion of) it is Umited to the Hei» of the Body of her 
Huiband " and her " engendered ; not a veiled Eftate Tail, but a 
contingent Remainder to the Heirs of both their Bodies, as in this 
Cafe. 
And the Cafes in Dyer, 64. 99. in Lane and Pannell, 1 Rolles Rep. 
, €38. 317. and 438. and in Goffagjg and Taylor, as ftated by the Ma- 
nufcript and the Record, are verjuij^terial Authorities- to fliew that 
where a Limitation is to the HeiUp''**^^ ^^^^ ^^^® Huiband and 
Wife, and there is no Eftate limited to the Hufband, they do not 
give any Eftate Tail to the Wife to* whom an Eftate is Umited ; but 
are words of Purchafe (a) ; the only difference between thofe Cafes 
and this is, that tlie Eftate is there limited to the Wife for Life^ in 
exprefe words, and after her deceafe to the Heirs of the Body of the 



(a) This Cafe is in Styles's Reports^ S25^i?ihich4 from a Manufcript of Lord Hale^ in 
pofTefiioQ of Mr. Jufiice Bathurft^ appears to have been firft determined in Hil. 1651 ; 
and this accounts for fome expreifions of Chief Juftice RoUe^ in the Cafe ia Styles^ which 
was in Pafch. 1652. 

The Cafe^ in the Manufeript, is : 

That Sir Richard Frank levied a Fine of the Manor of Botlington^ in Wkx, to the 

ufe of himfelf during the joint lives of himfelf and his Son Leventhorpe Frank ; and after 

the deceafe of either of them^ to the ufe of Sufan Cotell^ for her Life^ and after her de- 

ceafCj to the ufe of the liTue male of the feid Sufan and Leventhorpe^ and-in default of 

fuch Iflue^ to the ufe of the Heir to be begotten upon the Body of Sufan by the faid 

Leventhorpe; and hi default of fuch Iflue^ to the afe of the right Hbir of the faid 

Richard. The Marriage was had ; Sufan died^ leaving five Daughters and no Son. 

Richard died^ leaving Leventhorpe his Son and Heir^ who is ftated by the Special Ver- 

di6l to be then livings and who entered and demifed ta the Defendant. The Plaintiff 

claims under a Demife from the Daughter. Refolved^ 1ft. If Hufband Joint Tenant^ an 

Eftate Tail in both, v. LitU Sec. «8. (a) 2d; That neither Huiband nor Wife, had an 

Co. Iitt.pl Eftate Tail; not Hufband, becaufe nothing is given to him ; nor the Wife, becaufe though 

^ a» Ihe take an Eflate for Life, yet the Heirs are not applied to her Body. 

Sd. That it is a contingent Remainder to the Heira of boih their Bodies. 

Huiband 
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Hufband and Wife begotten : whereas the Eftate is limited here, to Frogmorton 
the Wife and the Heirs of their Bodies begotten : at firft view, it ,^J^^ 
looks more like an intentional contingency in one* Cafe than the 
other ; but upon legal principles they mull have the fame effe6t ; for 
an Eftate limited to A. for Life, and after his deceafe to the Heirs of 
bis Body, 'have exaiSlly the fame legal operation as to A. and the Heirs 
of his Body; and therefore, if they will not give an Eftate Tail to the 
fii-ft taker in one Cafe, they will notin the other; and the Reafon ap- 
plies equally to both, — ^no fuch ISittail can be created ; an Eftate can- 
not be made to defcend to the Heirs of the Body of a perfon who 
takes nothing ; and therefore, when the Hufband can take nothing, 
as in the Cafe put by Littleton, the Wife's Eftate, which would here 
have been an Eftate Tail, is tumed into an Eftate for Life, without 
Impeachment of Wafte, with a contingent Remainder to their Iffue. 
We are all therefore of Opinion that 



JUDGMENT of NONSUIT muft be entered. 
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IN THE EXCHEQUER CHAMBEIL 



CATHARINE LOW, Plaintiff -_---. 

■ l&BHOBi 



/ . 



NEWSOME PEERS, Defendant 



:}- 



"iff 



PLEAS in the Exchequer Chamber, at Weftminfter, befoie Sir 
John Eabdlby Wilmot» Knight, Chief JufUce of the CoiBr 
mon Bendb; Sir Thomas Pabkeb, Knight, Chief Baron of the 
Exchequer; Sir Edwabd Clive, Knight, the Honourable 
Henbt Bathubst and Sir Henby Gould, Knight,. the Three 
other Juftices of the Common Bendi; and alfo before Sir 
Stdney Staffobd Stf ythb. Knight, Sir Richabd Adams, 
Knight, and Geobge Pebbott, Efquire, the Three other Barons 
of the Exdiequer, on Monday the 1 4th day of November, in the 
ninth year of the reign of King Geoige the Third, &c. 

'''iiaft ^^^ Sovereign Lord the King hath fent to his right trufty and well 
Peen. beloved William Lord Mansfield, his Majefty's Chief Jufiice appointed 
' to hold pleas before the King himfelf, his Writ clofed in thefe words, 
(that is to fay) : George theThird,&c. To our right trufty and well-belov- 
ed William Lord Mansfield, our Chief Juftice, appointed to hold Pleas 
before us. Greeting : Whereas by a Statute made, &c. the 25d Novemr- 
ber, in the 27th Elizabeth, late Queen of England, IT WAS by the Au- 
thority aforefaid(amongft others things) Enacted, that when any Judg- 
■^ ment. 
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ment, i^ any time thenafber, ihould be given in the Court of Kin^B **^^"* 
Bench, in any Suit or Adion of Debt, Detinue, Cov^iant, Account, 
Adion upon the Caie, Ejedxnent, or Trefpafs, firft commenced or to 
be commenced there, other than fuch only where we fliould be aParty,. 
the Phimliff or the Defendant agasnft whom fuch Judgment may b». 
given, may at hi» Election fue forth <»it of the Court of ChaDC^y;^ a 
^jecial Writ of Error, to be devifed in the feid Court of Chancery, dt- 
rented to the Chief Juftice of th^ feid Court of King s Bench for ^ 
time being, commanding him w^^^^ ^^ Record^ and all thihgsi 
touching the faid Judgment, to be brought before thejixfiices of thet 
CoDBi^cMS: BcBch, and the Barons of the Exchequer, mto the Esehe^ 
quer Chamber ; which iaid Juftices' of the Common Bench, antf 
Barons of the Exchequer, or fix of them at the leaft, by virtue df the- 
iaid Adv ihall thereupon have full Power and Authoiity t9»f x^mine all^ 
fuch Errors as fhall be affigned or found ill or upon fuch Judgments 
and thereupon to Reverfe or Affirm the &igi Judgment as the Law 
fhall require, other than for Errors to be affigaed for or concerning; 
the Jurifdit^ion of the faid Court of King's Bench, or any want of, 
any Form in any Writ, Return, Plaint, Bill, Declaration, or other 
Pleading, Procefe, Verdi<Sl, or Proceeding whatfoever ; and that after 
the faid Judgment (hall be Affirmed or Reveriied, the faid Record and 
all things touching the fame ihall be removed and brought back into 
the faid Court of Kiss's Bench, that fuch further l^jxX^iQedings inay 
be made thereupon, as well for Execution a«» other^ife OhtU appeir- 
tain, as in the faid Statute is more fully contained: And forafmuch. 
as in the Record and Procefs, as alfo in giving of Judgment, in a-, 
Plaint which was before us by a Bill, between Catherine Low and 
Newsomb Pezbs, of a Plea of Breach of Covenant, as it is faid„ 

manifefk 
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^p^r^ Hianifeft Error hath intervened, to the great Damage of the fidd Ca- 
■ TttEEiNE,, as by her Complaint -we are informed, which faid Error 
BO ways toacbeth us or the Jurifdidlion of the find Court of King's 
Bench, or any want of Form in any Writ, Retnm, Plaint, Bill, De- 
claration, or other Pleading, Procefs, Vjerdi6l;, or Proceeding what- 
fbe^eer, as we are informed : WE therefore willing &at the (aid Yxror 
(if any be) be duly amended, according to the' form of the laid Sfca- 
tote, and full and fpeedy Juftice done to the faid Parties in this be- 
hiilf, DO {conmiand you, that if «^[j%ment be given thereupon, yoa 
caufe the Record and Procefs aforefaid^ with all things touching the 
fame, to come before our faid Juftices of the Common Bench, and 
Barons'of our faid Exchequei:, into our faid Exchequer'Chaniber, on 
Monday, the 14th day of November next enfuing, that the faid Juf- 
tices- and Barons, viewing and examining the Record and Procefs 
afolH^fud, may catife further to be done thereupon for amending the 
faid Error as of right, and according to the form of the faid Statute, 
fhall be meet to be done. Witnefs ourfelf at Weftminfter^ the 22d 
June, in the eighth year of our reign. 

Browne. 

{the Arifwfcr of William Lord Mansfield, Chief Juftice within 

named:] 
The ^coFd^nd Prooefe of the Plaintiff witWii mentioned, with all 
things toucbing the 4mc, to the Juflioes and Barons within fpecified, 
at the day and place within contained, I certify, in a certain Sche- 
Aile to the Writ annexed, as I am within commandeid. 

MANSFIELD. 

Pleas, 



PWTt« 
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ipLEAS, &c. ^ZJ^^ 

Catherine Low, complains of Newsome Peers, of a Pleaof 
a Breach of Covenant, for that WHEREAS, on the 25th July 1757, 
at London, in the Parifli of Saint Mary-le Bow, &c- the Plaintiff^ &^ 
the Defendant's requeft, agreed to marry himvBnd theifeupoh, and 
in Confideration thereof, the Defendant, by Deed of the £5th Julyr 
1757, promifed the Plaintiff, that he Avould not marry with any 
Ferfoii: befides herfelf, and if he ftQptld manny with any other P^ooj 
then he agreed to pay her one thoufand pounds^ m^in tfacee- nioaiid 
after his Marriage with any other .Perfon ; and thatihebnth-remiib-^ 
ed fole and unmarried, and was al^i^ys willing to marry the faid 
Nbwsome, whilft he continued fole and unmarried ; and that thtf 
iaid New SOME did on the 30th April 1767, marry another PfeHbni 
namely, Elizabeth Gtardiner, &c.; and that the laid JTtUr Some did 
not (though often requefted) pay to the faid Catherine the fairt 
©ne thoufand pounds. ! : 

There was alfo another count to the following purport, yiz:': ^I^i 
whereas alfo the faid Newsome, on the faid 25th July 1757, at 
Londoaaforefai(i, in the Parifli, &c. aforefaid, being then alfo 6hgte 
and unmarried, by his certain other Deed, then and there madb, and 
which faid Deed* fealed with the Seal of the faid Newsome, tfie faid 
Catherine now brings here into Court, the Date whereof is i^e 
fame day and year aforefeid,did promiie to the faid Catherine, flijB 
being then fole and unmarried', that he would not mdrry with any 
other Perfon befides herfelf, the faid Catherine ; and jf he fhouict 
marry with any other, then he by the faid Deed, did agree to pay 
to her the faid Catherine £. 1,000, within three months after fuch 
Marriage with any other Perfon; And the faid Gat'herinb in fad 

faiths 
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*^<Sr** faith, that from the time of making of the faid Deed, hitherto (he hath 
reoiaiiied and yet is'fole and unmarried, aod was always ready and 
iniliog to marry and take to Hufband the faid Newsomb, whilft he 
continued fofe and unmarried, whereof the (aid Nbwsoiie duiii^ all 
tiiat tiiBs liad Ndlioe. And the faid Catherine^ (urther in &uA 
ftith, thai the (aid Nsa7some did, after the making the faid laft« 
mentioned Deed (that is to (ay) on the 30th April 1 7679 many an- 
other Perfon than the iaid Ci^rflEBrNE, namely, one Eliisabeth 
Gardincc, ftt the &id Nbwsom £ (although often reque(faed) did not 
wiilun three months after fiich Marriage, or at any other time, pay 
to the &id Catherine JT. i,000, or any part thereof, but therein 
whpOy failed and made default, contrary to the form and efiEeA of 
the faid Covenant of the faid Newsohe £0 made 10 that behalf as 
afiM'^aid; and fo the faid CATHEaiiarE (kith, that tfae&idNBWsoMB 
(although -i^lira requefted) hath not kept with her the Covenant h 
made between them as aforefaid, but hath brdken the fame, and to 
k^cp the &me with the (aidCAXHEBiNE, he the (aid Newsome hath 
tiitherto. altogether r^ufed, and £bill doth re(iile ; whercupon the (add 
Catherine faith, (he is iujured, and hath fuftained Damage to the 
yalue,ofjf. 2,000, and thei*efore (he brings Suit, &c. 

To both which Counts the Defendant pleaded the General KTue, 
and thereupon Iflue was joined. 

This Caufe being tried before Lord Mansfield, the Jury find 
that the faid Writing in the faid firfi; Count of the (aid Declaration 
mentioned^ is ^ not the Deed '' of the laid Newsome, mentioned in 
manner and (brm a£bre(aid, as the faid Newsome hath in his faid 
Plea within alledged; and the Jurors aforefaid, upon their Oath 
aforefaid, &rther fay^ that as to the fecond Iflue within joined ^ 

tween 
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'tween the Parties, the faid Writinir in the faid fccond Count of the i«w»ga»nft 
faid Declaration mentioned, " is tire Deed'' of him the faid New- ^ -■ ^ ^ . 
SOME, as the faid Catherine hath within allcdged; and they affefs 
the Damages of the faid Catherine by reafon of the Prcmifes, 
befides her Cofts and Charges by her laid out and expended about 
lier fuit in this behalf, to JT. 1 ,000, and for thofc Cofts and Charges 
to 40^.' 

This Judgment was afterwwflte arrefted in the Court of King's 
Bench, from whence a Writ oflafror was brought into the Excliequer 
Chamber; and after Argument, 

Lord Chief Juftice Wilmot delivered the unanimous Opmon of hUyiyyo^ 
the Court. 

After dating the Proceedings, he faid, 

There are two Queftions: 

The ift Queftion is. Whether a Covenant not to marry any Perfoa 
but the Covenantee, under the Penalty of jT.ijOOO, without any Con- 
fideration whatever to fupport it, is valid in point of Law, and whether 
an Action will lie to recover the Penalty ? 

The Counfel at tlie Bar, who argued tiiis Cafe for the Plaintiff with 
great ability, admitted that the Civil Law had a violent averfion t9 
all reftraints upon Marriage ; and that the Court of Chancery fol- 
lowed the Rule of the Civil Law, in Cafes where they exercifed a 
concurrent Jttrifdidlion with Civil Law Courts; but contended that 
the Common Law had not adopted that averfion, and reprobated all 
reftraints upon Matrimony, as the Civil Law did : and they men- 
tioned the Cafe of Ecclcfiaftics, and Maftci-s in Chancery formerly, 
and Fellows of Colleges ; and that by particular Modes and Provi- 

5 B fions 
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Lowagainft jJons Mamagc may be cbecked ; as by limiting Eftates while 
Grantees reniaia Sole and unmarried; or agreeing to pay ^ Sum of 
Money upon jVIaniage, which will have the fame eflfed: as agreeing 
not to marry under a Penalty ; and this kind of reafoning was very 
Ikilfully introduced^ in order ta divide this Covenant;, and, fuppoiing 
the fii-ft part of the Deed, not to marry,, to be illegal,, yet that the 
fecond part of it might operate as a Promife to pay JT. i ,000 upon 
Marriage, which is legal ; and many Cafes were cited to fliew the 
diifercnce between Bonds void by Statute and at the Common Law; 
and that one part of a Condition may be good and an Adlion maiut- 
tainable for a breach of it, though another part is bad. It is not ne- 
ceffary to date or confider thole Cafes, for the fad does not warrant 
the Application, of them, becaufe this Deed contains an entire Agree- 
ment which mud be taken altogether ; and there is not the leaft pre- 
tence to divide and feparate it into diftin6i and different parts.. The 
Penalty waits upon the Contrail, and is to fecure the performance of 
it. Tlie Covenant is the Law, and the Penalty the Sanction of it ; 
and therefore the Queftion firft put is the true Queftion, viz. " whe- 
•* ther a Covenant not to marry any body except the Covenantee 
** under a Penalty,!' induces ftich a valid legal Obligation, that the 
Courts of Common Law will fuftain an AAion for tlie breach of it ; 
and as there are no Cafes diiedtly in point, it may not be improper 
to mention the reafons particularly which determine us to think that 
this Covenant is void, and that no Court of Juftice ought to entertaia- 
an A6lion for the violation of it. 

Upon the firft view of this Queftion, the Maxim, cited at the Bar, 
of " volenti non fit injuria/' feems to favour fuch a Covenant: that 
every man has a right, " difponere de fuo jure ;" and as tlie Law 

does 
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^oes not oblige any body to marry, but leaves a free Agency in that ^p^*^!"* 
refpe6i to every member of this Community, it is not an Agreement 
to omit what the Law commands ; but an Agreement to omit, what 
the Law leaves to every ones own choice to omit if he pleafes. 
And fo far as refpedls obedience to the pofitive Law of this kingdom, 
tlie Argument is unanfwerable : but, befides legal Obligations, every 
member of Civil Society is under a variety of moral Obligations, which 
Municipal Laws do not enforcesjttit which the Law of Nature, which 
is the Law of God, calls upon huh to perform. It would be endlefe 
to enumerate the Duties which are the objects of moral Obligations, 
both in a ftate of Society and out of it ; Gratitude, Charity, and all 
Parental and Filial Duties, beyond mere Maintenance ; Friendfliip^ 
Beneficence in all its various branches, and many more, which might 
be named, are Duties of perpetual Obligation : and I cannot name 
a greater than Matrimony, being one of the firft Commands given by 
God to Mankind after the Creation, repeated again after the Deluge, 
and ever iince echoed, by the voice of Nature, to all Mankinds For 
the precept of Multiplication has been always expounded, by the ci- 
vilized part of the Woiid, to mean Multiplication by tlie medium of 
Matrimony, and not by promifcuous Copulation ; and there cannot 
be a Duty of gieater importance to Sodety, becaufe it not only 
ftrengthens, preferA^es, and perpetuates it, but the Peace, Order, and* 
Decency of Society, depend upon protecting and encouraging it. 

The point thei-efore to be confidered, is, whether a Covenant to 
omit fuch a Duty, ought to be enforced " in foro civili/^ 

The Writers upon the Law of Nature, confider Contracts, to omit 
fuch Duties, as void ; nay, they confider an Oath to perform them as 
not obhgatory. Grotius, 2 Lib. cap. 13. fed. 67. " tH valeat Jura- 

3 B 2 ** mentum> 



Fecrs, 



87(5 OPINIONS AND JUDGMENTS, BY 

Lowagainft « mcntuftv opoFtet Obligatio fit licita; quare nuUas vires babebit 

jurata Promiflio de re illicita, aut naturalitur aut divina interdio 
" tione aut etiam huinana ; » * * imo etiam fi res qu» promittitur^ 
** non fit illicita, fed inajus bonum morale impediens : fie quoque 
" non valebit Jus-jurandum ; quia, fcilicet profedum in bono, Deo 
*^ debemus, ita ut ejus libertatem eripere nobis ipfis non valeamus/* 

A Covenant of this kind does not only hinder a greater moral and 
focial Good, it does not only int€ii^|^ and check tliat " Profe^ium 
in bono,'' Avhich we owe to God and 6\ir Country, but it tends to Evil 
and to the promoting of Licentioufnefs; it tends to Depopulation, 
the greateft of all political Sins: it is a Contra<9;, " icergens ad pub- 
licam pemiciem,'' and therefore has a moral turpitude in it. 

Will the Law of this Country, the perfection of human reafon, en- 
force fuch a Contra6l ? Is a Covenant to omit moral Duties, which, 
for the exercife of our virtues, are left to our free choice, the proper 
Subjedl-matter of an Action ? 

Laws are'the Will of the whole Community, and one great part of 
their fun£iion is to enforce the performance of Contrails ; but could 
it eyen be the Will of any Community to give an effect to Agreements 
fvibverfive of any moral or focial Duty; and, infi;ead of meliorating; 
and perfe6iing human nature, countenance and fandkify a Contradt 
founded in the corruption and depravation of it ? 

And it is much worfe than a Covenant of perpetual Chaftity, whick 
extends to all unlaAvful as well as lawful intercourfe : for this Cove- 
nant only interdicts the innocent gratification of a natural s^petitej. 
and leaves the Party at liberty to a criminal indulgence of it., Ta 
entertain an Aftion for the breach of fuch Contrads, would be fetting. 
the Laws of God and man at vari£uxce with one another : it would be* 
4 making 
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iDuking Uia Common Law counteract ita own fitvourite dominant ^'^^^^"'* 
principle, *• Sal us populi fopreraa Lex/' 

The increafe of tbe People in fncfa a^ commercial State as ours^ 
where our foreign Dominions would take^ often times, more than we 
have to fend them, conduces moft materially to the ftrength and prof-- 
perity, and confequently to the iafety^ of the People ; and Rear 
Ion, Hiftory, and Obfervation tell us, that fuch an Increafe is beft- 
fecured by the medium of Mata^||||uiy, wliich is tlierefore very truly 
called, the Seminary of Mank^icir 

Courts of Juftice mud execute the Laws as they find them ; but 
if there is no poiitive written Law, nor any adjudged Cafes^ com* 
pelling them to apply their Power and AuthorRy in fupport of fuch 
a Contract ; as the Law Hands neuter in refped: of Matrimony, and 
many other moral Duties, and leaves it optional to Mankind whether 
they will perform them or not, we are for leaving the performance 
of Contrails to omit them equally optionaL 

It is fufficient that the Law leaves Matrimony to every man's free 
choice, and does not puniih Celibacy :- but to effedluate a Contrail 
for the continuing in fuch a date, is totally inconiiflent with the Ideas 
we have of the proper fun6tions of a Court of Juftice. A6livity in 
fuch a Cafe, feems to be a profanation of Juftice, and Neutrality the 
pureft and moft refined exertion of it. 

I have dwelt a little upon this Argument, becaufeReafons drawn from 
States, where Marriage was a pcrfitive Duty by the Law of the State, 
do not apply to tliis Cafe, where it is not fo : with the Jews, Greeks, 
and Romans it was; and therefore Contrails of this kind, with them, 
muft be fo far from being executed by them, that they muft have been 
objeds of Puniihment : but we difclaim all Arguments from thofe 

Laws, 
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Low a^nft Laws, and therefore we mean to bottom this Judgment upon the 
Law of God, the principles of Reafon, M oraUty, and the Common 
Law, independent of any otlier Municipal Law whatever. 

I will confider how the Law of this C&untry treats Reftraints upon 
MaiTiage ; and though no Cafe can be found ** in fpecie" upon this 
Queftion, yet a Principle is to be founds which diredly applies to 
and govertis it 

The Cafe c^Ecclefiaftics, whethejfjBecular or Religious, was a weed 
of the Canon Law, erroneoufly tolqra^d by the Common Law, and 
totally extirpated at the Reformation. 

The Cafe of the Six Clerks in Chancery, is recited by the Ad to have 
been a Cuftoni, not grounded upon any Law at all. 

The Cafe of the Fellows of Colleges depends upon the Will of the 
Founder: there is a Succeflion in Colleges; it is pn^ a temporary 
reftraint on a fcAV in Seminaries of Learning, which are not proper 
places for the reception of Wives and Children ; and the lofs which 
the Public reeeives from the Celibacy of a few, is moft amply com- 
penfated to them by the l^etter accommcidating thofe Semiliaries to 
the purpofes of Education. 

The Cafe of Cuftoms of Manors, and Limitations of Eftates dur- 
iog Celibacy, are modifications of Property ; and though they do in- 
vite the Proprietors of fuch Eftates to abftain from Matrimony, yet 
tliey do not profefs and avow that Intention ; as an Eftate given up* 
on Condition, or an expt^efs Agreement, not to maiTy under a For- 
feiture, does; where it figures in the fliape of a Penalty, and difclofes 
a premeditated defign to check it. 

But whatfoever weight there may be in the Diftin6lion betweea a 
Limitation and a Condition, it has been long fettled and fo often ju- 
dicially 
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dicially recognized, that it ought not now to be difturbed ; and it is ^'"'p/^^J'''^ 
obfervable, that it is not a fubtlety of our Law only, for the Civil 
Law, in the paiTag^ mentioned at the bar by Mr. Cuft, out of Swin- 
bum, makes the fame Diftin6kion, and mentions »^the reafon for it^ 
which I have given^ 4th Part, Ch. 12. Sed. 6. 19>. ' 

" Moreover, if the Teftator do bequeath any Legacy to a Womaiv 
** conditionally, if (he do not man;j. willing her to reftore the fame 
•* to another,, if (he do marry : whpt, in this Cafe, the Woman do 
" marry, (he may obtain the^Le^rcy, neither is (he bound to reftore 
** the fame ; unlefs it were thejneaning of the Teftator, not toforbiA 
" Marriage, but to graoi the u(e of the thing bequeathed until the- 

Legataiy did man7.f' 

" The ninth Limitation is, when the Prohibition of Marriage is» 

not made conditionally by- this word^Ji^if /* as " I make thee my 
^ Executor,." if " thou dcfft not ma^/f ' but by other Words, or Ad- 
" verbs of tira^; as when the Teftator willeth that his Daughter^ or 
^ Wife, (hall Bfe Executrix, or (hall have the ufe of his goods,'" fo 
long " as &p (hall remaiii unmarried ; j^reeable hereunto are the 
" Laws of this Realm of England, wherein there is aCa(e that one 
" of the Kings of this Realm did grant to his Sifter the Manor of Di. 
"' fo long as (he (liould continue unmarried ; and this was admitted to 
** be a good Limitation in the Law, but not a Condition." Edw. VL 
to his Sifter Mary, according to Hen. Vlllth's. WilL (Dyer, 141.) 

The Common Law, therefore, in allowing fuch Limitations, does- 
not difcover any more favour to Reftraints upon Matrimony than the 
Civil Law did ; both allowed a Modus as qualifying and limiting the 
duration of Property, but rejedled a Condition. 

Andl 
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' iV(S" '^^ And it is called a ** Modus'* by the Wiitere upon that Law, ia 

^^''^"v^*^ coutradiftindion to a Condition ; and it was certainly coniidered, by 
both Laws, like any collateral determination of the Eilate, or quali- 
fication of the Donation : but a Covenant, not to marry under a Pe- 
nalty, ftands totally unconneded with any Gift or Eftate at all ; and 
it is not " lucrum ceflans," as in the cafe of a Limitation of an Eftate, 
bat *^ damnum datum" and Punifliment It is laying a Muld; upon 
himfelf for doing what ancient Policy mulAedhim for not doing; the 
Cafe put, of a Note to pay a fum of Money upon Marriage, is, upon 
the face of the Note, only a contingent time of Payment. Some 
Confideration muft be proved, and if, under the pretence and maik of 
a fi6liti()us Confideration^ it fliould appear to be given as a Penalty 
to reftri<!'i the giver of the Note from marrying, without any reafon- 
able ground, foundation, or Confideration for giving it j I flionld be 

D. xscxv. de apt to fay as Papinian did, " quod in fraudem legis, ad impediendas 

Demons- ^79. «* auptias adfcriptum cft, nullam vim habet/' 

A Cafe was cited out of 1 Rolles Abridg. 418. that if a man leafed 
for life, upon Condition that if the Leffee fhall marry without Li- 
cence he fliall re-enter, it is a good Condition. The Cafe is taken 
out of the Year Book of 43 Edward III. 6. a. The Cafe itfelf is up- 
on a Cuftom to pay a Fine by the Tenants of a Manor, holding in Vil- 
knage, on the Marriage of their Daughters, and an Iffue was taken 
on the Cuftom : but the paflTage cited, and turned into Rolles, is only, 
in the Year Book, a dictum of Kirton, a Judge ; and he adds, " yet 
it is a Condition againft the Common Law ;' fo that, as far as it goes, 
it is an Authority in point, condemning fuch Reftraints. Baker and 
White, 2 Ver. 215. A Bond from a Widow, not to marry again, was 

decreed 
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decreed to be delivered up, though there was a counter-Bond to pay ^'^^^^^^ 
a Sum of Money to her Executors, if (he did not. 

All the Cafes cited out of the Books, where devifes of either real 
or perfonal Eftate, made " upon Condition of not marrying without 
" confent, with a Devife over on non-performance of the Condition/' 
are held to be good, are fo far from being Prohibitions of Marriage, 
that they contemplate and have a Marriage in their view, under a 
proper diredion ; and though th^iberty of Marriage is to be fa- 
voured, yet the liberty of difpoifl^Kf Property as the Owner pleafes, 
is likewife to be fupported ; and by confidering thefe Provifions in 
Deeds or Wills, not as Prohibitions, but as wife Regulations of Mar- 
riage, parental Authority, and a free exertion of the rights which pro- 
perty gives» are duly* maintained, 1 Mod. 308. ; and the Reafon 
given by Hale, for fupporting fuch conditional Limitations, is, " be- 
caufe the Party is not thereby bound from Marriage.'' In the Cafe of 
Harvey and Afton, Comyns Chief Baron, 729. lays it down, " if a 
** Portion be given, on Coniideration that a Daughter fhould never 
^ marry, it (hould be reje6led as repugnant to the original inilitution 
** of the Creation of Mankind ;" and a Covenant, not to marry any 
body except a perfon who is not obliged to marry, is^ to every 
purpofe the fame as a general Reftraint ; and then th^ principle of 
public Utility interpofes, and forbids the fufiaining an A6iion for the 
infradion of it; and what is faid in 2 Shower, 351, The Company 
of Taylors 9gainft Clarke, feems to be the fubHance of every thing 
which can be faid on this fubjedjk, viz. 

" Whatfoever a man may lawfully forbear, that he may oblige 
** himfelf againft; except where a third Perfon b wronged, or the 
*^ Public is prejudiced by it.'' 

3 C But 
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tama&fia Bj^j; the pi^jipl^ of tlu? Judgnof^ts upon ^n^. to ntoia Tr^d^ 
^ " ^ "' ^ generally, or in a p^ticular plaq% without Confiderf^Uon, d^red;^3r 
appHe&io. th$ Cafe ajid ^ales it ; for evjery man is at liberty to fallow 
his tra46 or let it alpn^ IJ^. cannot be compelled to foUow it: he 
may be obliged to maintaia him&lf» if able» but quite at liberty as 
to the Trade or Empbymeat, or kind of Labour. 

Mitchell and Reynolds, 1 Peere Will. 1 8 K where theReftraia^ con- 
j&ned to a particular Biace, for a pasticularTime, and upoo ConikteiBr 
tion, the Bond was held goody becaufe the mtereft of .the Public is not 
O) Vide Mr. at all concerned* Th^ indigiiation of a Judge ia Hen. Vths. time ^aj^ 
I Peer. Will, at fuch a Bood^ ihawBd.it was criminal ia h]& apprehenfion. And 
furdy the intereft of the Country i& more materially coocefa^d^ and 
more fatally afife<^d by this Covenant than by the other. 

I fee great temptations to Contra6lsof this kind, and die danger ol 
an abufive application of them. Many virtuous young Ladies, from 
filial Duty, from a regard to their Parents^ from their dependency 
upon them, and expe6lations of Fortunes from thero,^ may not choofe 
to enter into Contracts of Marriage. Young Gentlemen,, in the hands 
of cunning artful Women, may have firmnefe enough to refift Pro- 
mifes^ of Marriage ; but both Ladies and Gentlemen, when prefled 
to marry, apd appreheafions are exprei&d of their marrying fora^ 
other^ may, and frequently. are, induced to promife, not tomarry any 
other Perfons but the objed^a of their f»:efeat Paifion ; and if the Law 
ijiould not refcind fuch Engagements, they w4>uM become Pripamers^ 
for life, at the will of moft inexorable Jailors,— difappoin ted Lovere. 

It is the duty of all Courts of Juftice to keep their eye fteadily 
upon the intereft of the Public, even in the Adminiftration of com- 
mutative Juiiice; and when they find an A^ion is founded upon a 
9 Claim 
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Claim injurious to the Public, and which has a bad tendency, to give '^p^^,'** 
it no countenance or afliftance in " foro civili/' Upon this principle, 
turning Profecutions for Felony into Civil Anions for the things ftolen. 
Bonds and Agreements not to profecute Felonies ; and many other 
Cafes might be cited, which are all governed by that fiiper-^minent 
and noble Principle, the Care and Protc<9;ion of the whole Commu- 
nity. And upon that Principle, we think this Covenant, not to marry, 
unlupported by any ConfideratiQu» is void. 

The Sd Queftion is, Whether ftldi^ is any Confidetation, appearing 
upon the face of the Deed ; or any foundation for ptefuming fuch a 
Confideration, as will fubllantiate this Cotehant, and give a binding 
property to it ? 

It was contend^, that a Covenant to triarry no other perfon but 
the Plaintiff, was a Covenant to marry the Plaintiff, and that it was 
no more than what was implied in eveiy Marriage Contradl : arid it 
is certain, that a Covenant to marry the Covenantee, doth carry along 
with it a Covenant not to marry any one elfe, " expreffio unius eft 
*• exclttfio alterius ;" but the converfe of the Propofition is not tnie; 
for a pfomHe to marry no Perfon but the Covenantee, is iot a pro- 
mife to toarry the Covenaffttee. It is not a Negafive pregnant of an 
Affirmative ¥i<mMe, but it is a mere Exception out of a Reftraint, 
which would other \irife have been general; and if the Perfon excepted 
had been a Stranger, and not the Covenantee, there cdvM not have 
been a ihadow of doubt upon the Conftrudion, arid yet the Excep- 
tion muft have the fame effect in both ; and though it wis very pro- 
perly argued, that Deeds are to be conflrued accordinjg to the Inten- 
tion of the Parties, yet that Ihtenlron muffl; nbt be tlie child of Fancy 
and Conjedure, but be colleded from the Deed itfelf. 

3 C a We 
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i«wagunft We are to conftrue ContralSts, which have been made, liberally, to 
reach. the intention of the contra6ling Parties; but we are not to 
twill and turn Exceptions out of Contra<9:s into ContraAs, and make 
Agreements for Parties, which they have not made for th^nfelves. 

It has been faid, that if it is not a Promife to marry her, it is a de- 
lufive Promife, and the Plaintiff is cheated, becaufe (lie muil have 
confidered it as a Promife to marry her. I fee no delufion at aJT in 
it: the Words are plain and clear, and it is a decifive Evidence to 
me, that the Plaintiff did not mean to take, nor the Defendant to give,, 
a Promife of Marriage ; becaufe, if they had had any fuch meaning, 
they would explicitly have faid fo. Why take fuch a Circuit to exr 
prefs what five Words would have expreffed ? Why fubilitute the 
Effed and confequence of a Promife of Marriage, in the place of the 
exprefs Promife itfelf ? 

Reciprocal Promifes of Marriage were not their intention ; but a 
moft unequal Agreement, by which the Man is to be bound, and the 
Woman to be left in a ftate of perfed; liberty as (he was before. I 
am now fpeaking of the Agreement as meant and underfiood by the 
Parties ; for however the Law may, for very wife purpofes, controul 
fuch an Agreement, yet, taking it as they underfiood it, the impofition 
is upon the Defendant, and not upon the Plaintiff; for flie is left quite 
a free Agent, and may marry whom fhe pleafes with impunity; and 
at the fame time, the Defendant, can marry nobody but her, without 
paying her ^. 1,000. She walks through life with him as a Captive 
in her hand. 

H^ could maintain no A6lion againfl her on this Deed, for not 
marrying him. In " affumpfit," mutual Promifes mufl be proved ; if 
by Deed,, they mufl be contained in the Deed. ' 

It 
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It was argued, that if the Defendant Peers had tendered himfelf ^p^*f^"* 
in marriage to the Plaintiff, and flie had refufed, that it would have 
been a Difcharge, or at leaft fufficient to excufe the Non-performance 
► of the Covenant; and two Cafes were cited, Holcroftand Dickenfon, 
Carter, 233. and Crofs and Hunt, Carthew, 99. In thefe Cafes 
there were mutual Promifes of Marriage ; but in this Cafe there are 
no mutual Promifes of Marriage, and therefore a Teiider and Refufal 
in this Cafe, where (he was notoWiged to marry him, and he was not 
.obliged to marry her, could nofr%perate in Avoidance of his Cove- 
nant, nor as an excufe for the Non-performance of it : but if there were 
any doubt, the Plaintiff herfelf hath refolved it; for in the Count 
upon which flie has recovered, Ihe only fays, flie was ready and will- 
ing to have married the Defendaift, of which he had notice ; but does 
.not declare upon the Deed, as containing any intrinfic Promife of 
that kind, or as founded upon any extriniic Promife of Marriage from 
her. She confiders, and declares upon, the Deed, according to its 
natural, obvious fignification, that is, a Covenant not to marry any 
other Perfon but her, without an intimation of any other Covenant 
whatfoever in the Deed- 

If there was no Covenant to be found in the Deed from the De- 
fendant to marry her, nor any Covenant from the Plaintiff to marry 
the Defendant, or even not to marry any other Perfon ; the Queflion 
then is, whether a Confideration to fupport a void Deed is to be pre- 
fumed, or, if it is not to be averred and proved ? It was argued, and 
Plowden, 308. cited, that the Law, from the deliberation and folem- 
nity which accompanies the Execution of a Deed, prefumes the Con- 
fideration, and delivers the Obligee from the neceffity of proving it, 
which muft be done in Adions upon fimple Contrads : that Dodriue 

is 
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^^^ is right, but it applies only to Cafes where the Deed is good upon the 
face of it. There the will of the Party, who makes the Deed, is a fuffi^ 
cient Confideration ; as Plowden fays, " becaufe Promifes by Words, 
and parole Contrail, efbape often irom men lightly, eafily, and with- 
out much attention and deliberation^ the Law has provided that they 
fhall not bind, unleis there is a Confideration.'' The will of the maker 
of the Deed (liall be a decifive Evidence of the will of the Party who 
executes it; but if that will encounters the Intereft of the Public, the 
Deed is condemned, not becaufe the Deed doth not evidence the 
will of the Maker, but becaufe it evidences a will which the Law 
controuls and condemns ; and I know of no Principle or Cafe, where 
a Confideration has been prefumed to fupport a Deed which is void 
upon the face of it The apparent Confideration muft be taken to 
be the only Confideration, till the contrary is proved. If a prefump- 
tion of Confideration, without Proof, was admiifible, no Deed cotdd 
be condemned for its apparent illegality. 

But it was argued, that the Defendant, to ouft the prefumption of 
a Promife from the Plaintiflf-to marry the Defendant, (hould have 
pleaded there was no Promife of Marriage from the Plaintiff, and 
tendered an Iflue upon it. 

If the Deed had been good upon the face of it, it wonH have been 
incumbent upon the Defendant to have pleaded the Fa<a which had 
avoided it ; but it is contrary to all Rules of Pleading and common 
Senfe, for the Defendant to introduce a Fad to fupport the Plaintiff's 
defetSlive Declaration. 

If ftich a Deed is to be propped and bolftered up by Averments, 
it is incumbent upon the Party, who would fupport the Deed, to make 
them, and not upon the Defendant who contends to avoid it: And 

a Plea 
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a Pleft .Qtfe»9g aa Iffue, that there was no fuch Promife, would be haxh '^'pSSf** 
b^caufe it would be traverfing a Tst&. which is not alledgied. 

But it is obje<3;ed th^ere is a Fadl alledged in the Declaration, w^di 
might have been travecfed, and not being traverfed; nwft be taken to 
be true, and thait tha^ Deed is l^itiraated by it ; viz. " That fhe was 
always ready and willing to marry and take the Defendant to Huf- 
Ijjajjd, whilft; he: contiiraed unmarried f but the Plaintiff bdng ready 
and willing to marry t^e DeftnidfM, (fuppoiing it to be a traverfable 
Qiaitter,) will not have a retrolpecnye influence^ and varj the natuis 
of theXovenant in its-original creation. 

If it were void when executed, no fubfequent Gonfideratton can 
animate it, and give it a legal exiftence ; for the Plaintiff being 
ready and wfflrng te inarry the Defendant, does not piDve a Proraife 
to- marry him anterior to the Deed, or concomitant with it, which is 
the point and gift of tins Queftion; and therefore adraittmg that 
Fac9; to* be true, nay, admitting it was a fubfequent Promife to marry 
him,. it cannot give a being to the original Deed. 

But it is faid,^ the Plaintiff's Acceptance of the Deed, is an evi* 
denca of a Countep-promife ; and that, in pra^ice, out of regard ta 
the mockfty of the Sex, a vei»y little, perhaps filence alone, is fuflf* 
cient to prove the Woman's Affent ; but in thofe Cafes, a Promife of 
Marriage on the Man s fide is fully proved ; and fo is the Cafe of Crofs 
and Hunt in Carthew; there was an Acknowledgment under his 
hand ; whereas here is no Promife of Marriage on the Man's fide at 
all, and therefore it would be moft abfurd to prefunie a Counter- 
promifej where there is no Promife on the other fide : and the Accept- 
ance is really nothing more than evidence of affent to the Terms 
expreffed in that Deed ; and^if there had been any fimilar Deed con- 
taining 
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^p4S!"* taining a Covenant from the Plaintiff, " ejufdem generis" with the 
Covenant upon which this Adion is founded, it ought to have been 
averred and proved ; and without fuch a mutual Obligation, as Lord 
Hardwicke faid in Woodhoufe and Shipley, 2 Atk. 535. there is no 
colour to fupport it; and we are no more at liberty to prefume a good 
Confideration to fupport a Deed, void upon the face of it, than to 
prefume a bad Confideration, to (hew the nulUty of the Deed that is 
good upon the face of it; they rnuft be equally introduced by Aver- 
ment, and proved in both. In the Cafe of Cheefman and Nainby, 
2 Lord Raymond, 1456. 2 Strange, 739. the Bond was held«to be 
good, becaufe being only to reftrain Trade in a particular Place, and 
for a valuable Confideration appearing upon the face of the Bond ; 
but if that had not appeared, and it had not been averred, it had been 
void ; for a Bond to reftrain in a particular Place, without Confide- 
ration, is equally bad with a Bond of general Reftraint ; and if this 
were a Cafe of Prefumption, which it is not, the Record in this Cafe 
abfolutely forbids any Prefumption of a Promife of Marriage by the 
Plaintiff; for upon the firft Count, which ftates the Plaintiff's Pro- 
mife of Marriage to the Defendant, as the Confideration of a Deed, 
" in totidem verbis," the Jury have found for the Defendant ; fo that 
it appears judicially to us, that there was no fuch Promife as we are 
now defired to prefume ; and therefore the Verdi6t is fo far from fur- 
nifhing any Prefumption of fuch a Proof, that it is decifive againft 
fuch a Prefumption : but if the Count, on which the Verdidl is taken, 
had been the only Count in the Declaration, there would have been 
no foundation, from the Verdid:, to prefume that fuch a Confideration 
was proved : for the extrinfic collateral Confideration, not being al- 
ledged, could not have been given in Evidence in this Count, and 

therefore 
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therefore the Verdidl, confining it to this Count only, can fiimifli no Lowagainft 
fuch Intendment. 

The Plaintiff was apprized of the Defedl, and therefore laid the 
Promife of Marriage in the firft Count, but was not able to prove it^ 
But as the two Counts are to be confidered diftiniftly, and as if there 
had been two diftindl Deeds, we lay no great ftrels on the VerdiA 
upon the firft Count. 

As the Deed is void on the face of it, and there is no intrinfic Con-^ 
fideration, nor any alledged in i^ fecond Count; We are all unani- 
moufly of Opinion, that the Judgment is right, and muft be Afl^rmed^ 
and therefore 



Let it be AFFIRMED. 
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IN CHANCERY. 

f 

The Great Seal in Commiffion. 

LORDS COMMISSIONERS, 

Lord Chief JufticeWiLLEs. 
Sir Stdney Sta:^¥ord Smythe. 
Sir John Eardley Wilmot. 



GEORGE SAVER, Do6ior in Divinity -.--•• Plaintiff. 

WILLIAM MASTERM^N and ELIZABETH SAYER, aa^ 

Infant, by htr Guardian jbi, ^ . - y»EFtNDANTi. 

June 1757. This ("a; was a Bill brought by the TOnUff tc?^i»lfj)«l the De- 

Sayeragainil ,? * 

Mafterman. fend ant to complcte a Purchafe purfuant to Articles entered into for 
344|^^ that purpofe. The Defendant fubmitted to perform this Agreement, 
provided a good Title could be made to the Lands in queftion by 
the Plaintiff; and it came before the Court on this Cafe. 

ExTON Sayer, being feifed in Fee, by Will, dated 26th of Odo- 
ber 1730, all of his own hand-writing, devifed, . inter alia, as fol- 
lows, viz. " In cafe I die not leaving Iffue, I d^ further give and de- 

(a) This is the only Cafe in this Volume, which is not printed from Sir Eardley 's own 
Notes; but being a Caf^ of importance^ and not iully reported in Ambler, it is inferted 
here. 

" vife, 
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« vife, after the death of my Wife, all ray Eftates or Farms at Tolby, JjJ^^^J;* 
" Stapleton, and Pepperfield, in tlie County of York, to my Brother 
" EvERARD Sayer, during the term of his natural life, with a 
" power for my faid Brother to make a Jointure on any woman he 
" (hall marry : and after his deceafe, to fuch Child or Children as fliall 
" lawfully be begotten by him, the Males however to be preferred 
•* before the Females, and they to fucceed according to their Births: 
" and in Truft to preferve Contmgent Remainders from being de- 
'* ftroyed during the Life of tro faid Everard Sayer, I do give 
^' the faid Eftates and Farms to my Friend Dr. Thomas Rundle : 
" and after the deceafe of my faid Brother, and on failure of Iffue aa 
^^ aforeikid, I do give the faid feveral Eftates and Farms to my Bro- 
'^ ther Georgb Sayer, and the Heirs of his Body, the Males hav- 
*• ing preference as aforefaid, and fucceeding according to their 
*' Birt|k8^j|^d to (MPeferve the Conting^^Remainders from being 
" barred during j3ie^ife^ the faid George, I give the fame to 
^^ the faidCDi^ )^|IP^£ • »a o^ failure of Ifiue of the faid George 
** Sayex, Vj^t the fyid Eftates and Farms to my Niece Mary 
" Crisii^ and the Heirs^of Ker Body ; and on failure of Iffue of the 
" faid Mary Crisp, Remainder to my own right Heirs: And after, 
" I devife to my Brother George Sayer, all my Eftate, &c. at D. 
•* whether Leafehold, Copyhold, or Freehold, not before devifed, 
during the tenn of his natural Life, and to the Heirs of his Body^ 
the Males having preference according to their refpedive Births; 
and to preferve th^ Contingent Remainders from being defeated 
*^ during the Life of the faid George,! give the fame to Dr. Rundle 
** in Truft ; and on failure of Iffue of the iaid George, I give to my 
" Brother Eve&ard Sayer the fame, and to the Heirs of his Body, 
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s^ragainft *< in ovdcr and preference aforefaid, with a power to make a Jointure 
and Leafes for twenty-one years, at the ufual Rent, to George 
and EvERARD refped;ively ; and to preferve the Contingent Re- 
mainders from being defeated, I likewife give the fame to the faid 
" Dr. RuNDLE, during the Life of my faid Brother Everard; and 
" after his deceafe, without Iffue, the Remainder to Mary Crisp, 
" and the Heirs of her Body/' Remainder in Fee to the right Heirs 
of the Teftator. 

There was this Claufe in the Will, " my Pidures to my faid Bro- 
ther George the ufe of, during his Life, and after his deceafe, in 
tl>e manner as it is entailed above." 

Everard Sayer died in 1731, without Iffue ; Dr. Thomas Rdk- 
DtE was alfo deeeafed, and Mary Crisp was dead without Iffue; 
George Sayer articled for the fale of the Eflate iiicluded in the 
fiiil Devife ; and the Queftion was, whether by the words of this 
Will, George Sayer took an Eftate for Life or in Tail. 

Mr. WiLBRAHAM and Mr. Clark argued for Plaintiff, that this 
was an Eftate Tail. That this Devife was of a legal Eftate, and in 
proper technical words, " Heirs of the Body,'* which always carry an 
Eftate I'ail. That the Teftator s Intention muft be agreeable to the 
Rules of Law ; and though he may defign to give only an Eftate for 
Life, yet if the words \^iil carry an Eftate Tail, the Court will put 
that conftrudion upon them, as in the Cafe of Atkyns and Atkyns, 
Cro. Eliz. 248. which was a Devife to S. and the Heirs of his Body, 
and after his deceafe to B. the elder Son of S. and the Heirs of his 
Body, Remainder over. It was there argued that S. had ari Eftate for 
Life, Remainder to B. as a Purchaferj but it was held- he had an 
Eftate Tail, for by the firft words an exprefs Eftate Tail was given 
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feim, arid there are no fpecial words to corred or alter them, and this ^ft^^J^^^* 
leems to be a Cafe in point. 

That there was a great difference between Eftates executory and 
executed; and that Authorities drawn from Devifes of Trull Eftates^ 
ought to have no weight in the prefent Cafe. That there was a great 
difference in wording the Devifes to Everard and George, for 
there was a power to make a Jointure given to Everard, but not 
to George ; and tiiere was great reafon to make the diftindlion, the 
one being an Ellate in Poireffibn,1^e other in Remainder; and where 
an Eftate for Life only was given, a power to make a Jointure was 
properly given ; where an Eftate Tail was intended, there was no ne* 
iceffity for it; that the words being different, the Teftator muft necef- 
farily have had a different meaning ; and this was the ground of Lord 
Hale's determination in King and Melling, 1 ft Vent. 214. 225. That 
the Linaitation being to Dr. Rundle for the Life only of George, 
and he being dead, there was an end of his Eftate, which would be 
fubjedl to Occupancy, and could not go in Succeffion: that the 
power to make a Jointure or Leafes, could not reftrain this to an 
Eftate for Life, according to King and Melling ; nor the infertion of 
Truftees to piefcrve Contingent Remainders. Bale and Coleman, 1 
Peere Will. 142. That a Devife to one for Life, and after his deceafe 
to his Children, if he has no Children living at the time, is an Eftate 
Tail. Ellen and Alcock, 2 Freeman's Reports, 186. Sonday's Cafe, 
9 Co. 127. That there being an exprefs Eftate Tail devifed, it ought 
not to be controuled by doubtful fubfequent words. 

Mr. Attorney and Mr. Solicitor General argued. That this was only 
an Eftate for Life in George Sayer; that the principal rule* in the 
conftrudlion of Wills, was to find out the Teftator s Intention ; that 

if 
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sayer againft if the Teftatof's Intention appear certain and manifeft, the Court will 
erman. ^.^^ .^ eflFcd, notwithftanding any inaccuracy of expreffion; and 
for this was cited the Cafe of Couhden and Clark. Hob. fig. Cole 
and Rawlinfon, Salk. 234. As to the Cafe of Atkyns and Atkyns, 
Cro. Eliz. fi48. it does not prove the contrary ; for there was no clear 
and certain Intention appearing, andtheretbre where there was ambi- 
guity and doubt, the Law muft take place. That if this flood merely 
upon the Devife to George Sayer himfelf, there would be no diffi- 
culty, becaufe it is expreffed in proper technical words ; but we are to 
confider whether there is not any thing in any other parts of the ^ ill 
to fliew the Teftator intended him an Eftate for Life onjy ; for all 
the words muft have a meaning, if they are capable of having a con- 
ftrudion upon them. To give George Sayer an Eftate Tail, you 
muft entirely reje<a the Devife to Dr. Rundle, to preferve Contin- 
gent Remainders, and thefe words muft have no meaning at all, and 
this would be contrary to a principal rule of conftru6lion. In fo fe- 
rious an ad as making a Will, and where the fame is all of the Tef- 
tor's writing, it cannot be fuppofed he would make ufe of any words 
without having an idea annexed to them. They rely on the words 
to George Sayer, and the Heirs of his Body; but thefe are not 
all the words; his Intent can never be colleAed from part only, and 
the fentence is not completed till after the limitation to Dr. Run di.e; 
and the rule of conftrudibn is, to ifikc the whole of the Inilruuient 
together, and not to colled the meaning from any particular part; 
that the Court would tranfpofe the words to anfwer theTeftator's In- 
tent. Salk. S36. Duncomb and Duncomb^Coulfon and Coullbn» 
vol. ii. £q. Cafes Abn SU* 

4 That 
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That this was a new Queftion, and there were no Authorities in ^^^* 
point, though fome came very near the prefent; and what was want- 
ing in fome Authorities, was made up by other Cafes. If this had 
been the Devife of a Truft, then the Cafe of Bagfliaw and Spencer 
would have determined it, but the difficulty arifes from confidering 
it is a Devife of a legal Eftate: if this is to be confidered upon the 
foot of Duncomb and Duncomb, and Coulfon and Coulfon, in which 
Cafes the Court held that the Eftate for Life fubfifted in the firft 
taker, with a Remainder in TafPafter the Eftate to the Truftees, to 
preferve, &c and that the Eftate for Life was not merged ; if this 
fliould be thought the fame Cafe, then George Sayer will be as 
much enabled to bar his Iffue, as if he had an Eftate Tail executed ; 
for by a Recovery he may bar the Iffue, becaufe the Vouchee comes 
in of all liis right, as Cuppledike's Cafe, 3 Co. Reports. 

To confider this Cafe, ift^upon thereafon of the Cafes and Autho- 
rities in Law, before the Cafes of Duncomb and Duncomb, and 
Coulfon and Coulfon. sdly. How the Cafe ftands fince thofe Cafes, 
and how this is diftinguifliable from them. 

The Cafe of Luxford and Cheek, 1 Eq. Ca. Abr, 1 79. is a clear 
Cafe, and lliews that the Court can tranfpofe words to anfwer the In tent 
of the Parties ; and fo would place the Limitation to Truftees, to pre- 
ferve, &c. before the Limitation to the Child and Children of Eve- 
HARD Sayer. In the Claule in this Will relating to the Family 
Pidlures, the word " entailed," plainly fliews the Tcftator intended a 
ftrid; Settlement. In the lirft part of the Will, it is an exprefs Devifd 
to Ever A R£) Sayer for Life, with a Limitation to his Child and 
Children, which in a legal fenfe would be only an Eftate for Life. 
Then there is an Eftate for Life to George, Remainder to the Heirs 
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fcycragainft of his Bodv, Remainder to Dn Rundle. during: the Life of Geojigf^ 
in Truft to preferve Contingent Remainders ; which words explain 
the TeftatoT s Intention, as does alfo the Claufe that relates to the 
Succeffion; and certainly the Teftator intended^ when the Eftate 
came into poffeffion, to do equal juftice to both the Brothers. As to 
the Limitation in Truft to preferve, &c. the Teftator clearly intend- 
ed to give the Truftee a power to enter for the Forfeiture, and this 
ihould be a Limitation to the Truftee in Fee ; for otherwife his In- 
tention could not be anfwered. See the Cafe of Shaw and Weigh, 
1 Eq. Ca. Abr, 1 84. The Powers given in the Will of making a Join- 
ture and Leafes, though not of therafelves fufficient to convert an 
Eftate Tail into an Eftate for Life,, yet they are material with the 
other circumftances, and " jun6li juvant/' It has been a long doubt, 
whether the Teftator s Intention, Or the legal fenfe of the words, 
ihould prevail; fome Judges have thought one way and fome an- 
other: but it now feems fettled, that the Intention ought to prevail; 
indeed an Intention manifeftly againft the Rules of Law fliall not pre- 
vail, as when a Fee is limited upon a Fee, or a Devife of a term for 
years, for. a longer time than the Law admits of; but the difficulty is, 
where there is an exprefs Eftate for Life, Remainder to the Heirs of 
the Body. In a Deed, thefe would be confidered as words of Limi- 
tation, but in a Will are words of Purchafe. 

That the words " Iffue, Child and Children, Son,'' ftiall be words of 
Limitation in a Will, though otherwife in a Deed. Where it is in 
equilibrio, what the Teftator intended, the legal fenfe fliall prevail. In 
the Cafe of Papillon and Voice, 2 P. Will. 471. Sir Jofeph Jekyl was 
of opinion, that where there is a Limitation to Truftees to preferve^ 
&c. and the next Limitation is to the Heirs of the Body, they are to 

be 
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be coniidered as words of Purchafei ; and it is ftroneer in the prefent Sayeragainft 

^ * Maftcrmwi. 

Cafey by reafon of the Limitation to the Child and Children of £v£« 
BARD Sayer. Shall the legal conftnidion in refped to one Devife 
follow the Intent, and the Intent follow the legal conftrui^ion in the 
other? If EvBRARD Sateb is to take in pofleffion only an Eftate 
for Life, Remainder to his Children by purchafe, why fliould not 
Georgb Sayer, the younger Brother, do the fame? 

As to the Queftion, fince the Cafes of Doncomfo and Duncomb, 
and Coulfon and Coulfon, this €afe is plainly diftinguifliable from 
thofe two Cafes : though this may not be the Cafe of a Truft exe^* 
cutory, where the Parties are to come into a Court of Equity for A 
Conveyance, yet there are words in this Cafe ftronger than in the 
Cafe of Bag(haw and Spencer. 

Here are words of ftriiJt fucceffion, " the Males are to be preferred 
before the Females," which words are not in the Cafe of Coulfon and 
Coulfon; fo the words " to the Child and Children" of Everard 
Sayer, are not in that Cafe; and therefore this is clearly diftinguilh- 
ed from that Cafe : But the Authority of Coulfon and Coulfon has 
been much doubted ; and if the principles of that Cafe are doubted, 
the Court ^vill be aftute in finding out a difference between that 
and the prefent. The Cafe of Bagfhaw and Spencer was deter- 
mined upon the foot of its being an executory Truft ; and the Li- 
mitation to the Truftees to preferve, &c. in the prefent Cafe, is a 
fbrong evidence of the Teftator s Intention, that this fliould go in 
ftri6k Settlement : where the Court is to direct a Conveyance, they 
will never direct it to Truftees to preferve, &c. and infert no Contin- 
gent Remainder afterwards to be preferved. If the words ** Truftees 
to preferve, &c/' are not inferted, the Teftator s Intention is not com^ 
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siyer tgainft plied with ; and therefore Lord Hardwicke laid, in the Cafe of Bag-* 

Maftcmuuu 

(haw and Spencer, " If I muft depart from the words of the Will, 
" I will depart from them to carry the Intention of the Teftator into 
'* execution, and not to defeat it."* The Cafe of Lifle and Gray; 
Sir T. Jones, 114, reported alfo in PoUexfen, and Sir T. Raymond, 
is a very ftrong Cafe, arifing upon a Deed. 

Here is a fucceflion pointed at, which makes it like the Cafe of 
Lifle and Gray : And what the prefent Cafe wants of being like 
Lifle and Gray, is fupplied by the Cafe of Bagfliaw and Spencer, 
and thefe two Cafes taken together, ought to rule and govern the 
prefent. 

Lord Commifldouer Willes : 

As I have not been able to look particularly into all the Ciaies 
cited, if I had any doubt, I (hould have deflred time to have confi.* 
dered of the Cafe ; but I take it to be a very clear one. The Ques- 
tion is no more than this. Whether the Plaintiff Dt. Sayer can make 
a good Title to this Eftate? and upon this arifes another Queftion, 
whether by this Will he took^an Eftate for Life or in Tail ? In re- 
fped to all legal Devifes, Courts of Equity muft determine in the 
fame manner as Courts of Law would do, and are bound to do fo ; 
nor can Courts of Equity go fo far, m the Cafe of Wills, as in the 
cafe of Articles and executory Trufts : for in refpe<9; of Wills, they are 
bounded and limited to determine according to Law; whereas in 
Articles and Trufts, Confcience is to be the Judge, and they may de* 
termine as they pleafe. 

The word " Eftate,'' in this Will, muft mean the Lands themfelves, 
and not the intereft in the Lands. I agree with the principles that 

have 
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have been laid down, that in the conftru<aion of , Wills, all the words ^^^* 
of the Will are to be taken together, and that the Intention of the 
Teftator (hall take place, if not contrary to the rules of Law. 

Yet the Determinations feem now to have gone fomething further; 
that if it was manifeil and plain the Teftator intended otherwife, his 
Intention (hall controul the legal fenfe : but if the words are clear 
and plain in the legal fenfe, though there are words that imply he 
might by poffibiUty intend otherwife, yet thefe words Ihall not con- 
troul the legal fenfe. As to the £ftat6 to Evebard Sayer, in the 
firft part of the Devife, I do not think this fo clear, that the Teftator 
intended him only an Eftate for life ; but however I think clearly 
the Teftator intended to give a different Eftate to George Sayer 
from what he did to Evf sard : and I think this is founded on good 
reafon ; for he might not defign to give the firft taker a power of bar- 
ring his fecond Brother in favour of remote Heirs. If a man makes 
ufe of different words, he muft certainly mean a different fenfe : And 
this is a rule in the conftruAion of Adls of Parliament, Deeds, and 
Wills. As to the word, " entailed,^ in the Claufe relating to the 
Pi6bures, the Argument is fo weak, I think nothing can be coUei^ed 
fix)m it : it might mean an Eftate Tail in George as well as his Son, 
but I think nothing can be made of it ; and as to the words of fuc- 
ceffion, " the Males to be preferred, &c.'' thefe words will be anfwcr- 
ed as well by giving George an Eftate Tail as an Eftate for Life: 
and as to the Limitation to Dr. Rundle, " inTruft to preferve Con- 
tingent Remainders;'' the Teftator could only mean an Eftate for life 
to him. But it is certain he did not underftand thefe words, nor the 
ufe or effect of them ; and therefore miift I controul plain words, that 
have a legal fenfe and operation, from doubtful words of the Teftator, 
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sayeragainft wliich he did Dot uoderftaod himfelf. As to all the Cafes that haTCt 

Maftcnnsui* , 

^. ■^- -i^ been cited, there was an exprefs Eftate for Life given, except in the 
Cafe of Lowe and Davies, 2 Lord Raymond, 1561 : and there the 
iubfequent words were held to be explanations of the former, and to 
corred; their legal fenfe. Where, a. man gives an Eftate fcff Life (if 
he is not a Lawyer) it is moil probable his Intention is not to give 
any greater Eftate, yet the Law will give the firft taker an Eftate 
Tail, if the fubfequent words will extend to enlarge his Eftate ; there- 
fore the Teftator's Intention muft be confift;ent with^ the Rules of 
Law. 

Lord Commiilioner Smyths : 
As to the Devife to Evxrarp Sater, I think it is to be hid oui 
of the Cafe now ; though even there 1 think there are very ftrong 
words of ira{^ication to carry an Eft9.te Tail : but in the Devife to 
Dr. S4YER, there are ftrong technical words ; and in all the Cafesi 
where Eftates Tail have beep ^arrowed to Eftates for Life, there was 
a clear and manifeft Intention of the Teftator. Where there is a Li-^ 
mitation for Life, with feveral intermediate Limitations^ Remainder 
to the right Heirs of the Body of the firft taker, thefe will be words 
of Limitation, and nc* of Purchafe, and will carry an ^^ftate Tail, 
though not executed : and as to the Limitation to a Truftee for Life,. 
" to preferve Contingent Remainders,'' it is the fame thing as if there 
had been fuch Limitation to any other perfon for Life^ for this would 
only have poftponed the execution of the Eftate Tail* As to the 
words, " the Males having preference^ &c/' thefe are no more thaa 
the Law would imply, and therefore, " expreflio eorum quae tacita 
•* infunt, nihil operaturf and to this point, is the Cafe of Legate and 
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Sewell, 1 P. Will. 87. where there were ftrong wotds of fucceffion, ^^ISH' 
Yizi ** feverally and fucccffivcly as they (hould be in priority of 
Bkthy Sec:" and yet it was held to be an Eftate Tail by three Judges, 
againft Mr. J.Tracey. PapiUon and Voyce, 2 F. Wms. 471- where A, 
devifed Lands to B. for Life, without Wafte ; and from and after the 
determination of that Eftate, to Truftees and their Heirs, during the 
Life of B- to preferve Contingent Remainders, Remainder to the 
Heirs of the Body of B. Remainder over; this wa^ held to be !aa 
Bftiaie Tail by Lovd King, and this Dietermination hath been greatly 
applauded ; and yet here were ftrong circumftances of the Teftator's 
Intention, that B. ihould have only an Eftate for Life. In King and 
Mellii^, I V^flt* 235. Lands WOTe devifed to A. for Life, and after his 
dieoeafe, to th# Iffiie of the Body of A. by a fecond Wife, with a 
power to Ai. to lasJke a Jointure* Lord Chief Juftice Hale held this 
to be an Eftate Tail in A. and his Opinion was affirmed in the Ex-- 
chequer Chamber, and yet here were ftrong circumftances to ftiew 
the Teftator intended only ah Eftate for Life ; for there was not only 
an expi^efs Eftate for Life given xvith a power to make a Jointure, 
but the Remainder was to the Iflue of the Body of A. which was an 
Eftate Tail by iilnplicatioA ; and the fame words in a Deed would 
liot hav€ made an Eftate Tail. Shaw and Weigh, i Eq. Ca. Abn 1 84. 
which was aUb held an Eftate Tail. Langley and Baldwin, ditto, 185* 
There was an exprefe Eftate for Life to J. S. without Wafte, with a 
power to limit a Jointure, Remainder to the firft Son, and fo to the 
fixth; and then devifed, that if J. S. the Grandchild fliould die with- 
out Ifliie Male, Remainder over; it was held that J. S. took an Eiiate 
Tail. The beft ufe of Cafes is to draw fettled rules and principles 
from them : now thefe prove, that where there is an exprels iilta te 
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iKSS? ^^^ ^^^^^ i* ft^aU be enlai^ed by implication; and where there is a 
Limitation to the Heirs of the Body, after an Eftate of Freehold, this 
will enlarge an Eftate for Life to an Eftate Tail, as well in the Cafe 
of a Will as a Deed ; and therefore I am clearly of Opinion in this 
Cafe, that George Sayer took an Eftate Tail 

Lord Commiflioder Wilmot : 

The Queftion upon the conftxudion of Wills, whether a peribn 
takes an Eftate for Life or in Tail, has been very much agitated, and 
yet remains fo much undetermined, that Couniel muft ftill find it very 
difficult to give an Opinion that can be depended upon ; and I think 
it would have been of great fervice to the public, and tended to ren- 
der property lefi precarious and uncertain^ if the legal conftxuc^oii 
of words in a Will had never been departed from ; for it muft be 
much better, that every petfon's Intent fhould be fubfervient to the. 
Rules of Law, than that the Law fhould be fubfervient to the parties 
Litent 

There are two Queftions arife in this Cafe, firft, whether the Inhe* 
ritance vefted in Dr. Rundle the Truftee, to preferve Contingent 
Remainders? fidly, Whether George Sater took an Eftate for 
Life, or an Eftate Tail i» Remainder ? for if he took an Eftate Tail 
in Remainder, he, having now levied a Fine, can make a good Title 
to a Purchafer, and we muft decree the Articles to be carried into 
execution. 

As to the firft point — Upon the opening, I thought this a very ma- 
terial thing to be made out, for if it did, it would have been the Cafe 
of Bagftiaw and Spencer; but I think it is very clear the Inheritance 
was not vefted in Dr. Rundle, for the Tefl;ator never diftinguiflied 
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the legal from the equitable Intereft in his mind through this whole &yeF»gainft 
Will, and it is clear he did not know the meaning, or the ufe and eSe€t 
of Truftees to preferve Contingent Remainders : but I fuppoie he 
had heard that they were made ufe of to keep an Eftate in a family, 
and he might coniider them as a Heceipt for that purpofe, however 
thrown into a Will. If the Devife had been to Dr. Rundle and his 
Heirs, during the Life of Geobge, to preferve, &c. I fliould have 
thought it a defcendable Freehold, and that the Truft fliould have con- 
tinued and been co-exten(ive with the legal Eftate. As to the word 
** Eftate," giving a Fee to Dr. Rundle, it is clear it was only de- 
fcriptive of the Lands ; for in the firft part the Teftator fays, " my 
Eftate and Farms in B." fo it is clear he did not mean the Intereft in 
the Lands, but 4he Lands themfelves. 

The next Queftion is, whether theJTimitation to Truftees to pre- ' 
ferve Contingent Remainder, will turn the words, ** Heirs of the 
Body," into words of Purchafe? We are bound to detennine this 
Cafe by the Rules of Law, though fitting in a Court of Equity, this 
being a legal Devife. In the Cafe of an Executory Truft, this Court 
has power to form and mould Eftates, to anfwer the Intention of 
Parties; but in the Cafe of a legal Devife, we are as much boimd to 
determine by the Rules of liaw, as ifjEe wore trying an Eje6lment at 
the Aflizes, or determining upon a fpecial Verdidt in a Court of Law 
at Weftminfter Hall. 

The Rule certainly is, that the Teftator^s Intention fliall prevail, if 
not contrary to the Rules of Law ; and I think we might in this Cafe, 
upon the Authority of Luxford and Cheek, 3 Lev. 125. tranfpofe 
the words to anfwer the Intent of the Parties : but if we were to do 
fo, it would leave this Cafe under the fame circumftances with Coul- 
fon and Coulfon, or not fo well. 

This 
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This is a much agitated Queftioo, and it were to be wKhed fomt 
certain Rule was found out to judge by; and I think a Rule may be 
f[>und out and adhered to inviolably, where there is a Devife to the 
Heirs of the Body of a Perfon in the plural number, without words 
of Limitation fuperadded : ajid this Rule is laid down in Shelley's 
Cafe, Co- Rep. viz. " That wherever an Eftate is limited, mediately 
^* or immediately, to the Heirs of the Body of a perfon that takes an 
^^ Eftate of Freehold by the laifie Inftrument, the words, " the Heirs 
«« of the Body,*' fliall be words of Limitation and not of Purdiafe." 
The reafon of this Rule may now have ceafed with the si^bolition of 
feudal Tenures ; for it certainly was introduced to preferve the Duties 
to the Lord of the Fee; and I think if this Rule had never been de- 
parted from, it would have bjeen better for the public in general, 
though it might have proved prejudicial to fome individuals^ For it 
renders property very precarious, that Judges fhould excraciate them- 
felves to find out the Teftator's meaning and intention; and though 
this has been done in fome particular Inftances, I fhould not be for 
carrying it one ftep further. Now there is not one Cafe, except Lowe 
and Davies, 2 Raym. 1561. which was a Devife " to A. for Life, Re- 
mainder to the Heirs of his Body, that is to fay, to his firft and other 
Sons ;*' (aird^tbiflr ftaads upon very particular circumftances, for heie 
the Teftator revokes the Devife in the fame breath, and explains 
what Eftate he intended to give :) — ^but there is no one other Cafe, 
where the words, ". Heirs of the Body,'* in the plural number, with- 
out words of Limitation fuperadded, have been conftrued words ^^. 
Purchafe. ^/ 

Archers Cafe, i Co. 66. A mandevifed to A. for Life, aed a^^J|ar 
the " next Heir Male, and the Heirs of the Body of fuch Heir Malel* . 
this was held an Eftate for Life in A. ; for the words of Limitation 
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LORDCHIEFJUSTICEWILMOT. 4«l 

grafted on the Eftate of the Heir in the fingular number, and there- m'XK? 
fore he fliall take by Purchafe. 
. Clerk and Day, Cro. Eliz. 313. where one devifed Lands to his 
Daughter for Life, and if fhe married after the Teftator's deceafe, and 
had Heirs of her Body, then " I will, that the Heir, after my Daugh- 
" ter's death, fliall have the land, and to the Heirs of their Body be- 
** gotten ; and if my Daughter die without Iflue of her Body bcgot- 
" ten," Remainder over: this was held an Eftate for Life by two 
Juflices, againft the Opinion of Lord Chief Juftice Popham ; but 
this was alfo to the ** Heir* in the fmgular number, with words of 
Limitation fuperadded, Lifle and Gray, Sir Thomas Raymond, 278. 
Lands were limited to A. for life. Remainder to his firft and every 
other Son in Tail Male, and fo feverally and refpedively to every 
of the Heirs Male of the Body of A. and the Heirs Male of the Body 
of fuch Heirs Male. Here the woTds « Heirs Male," were underftood 
to fignify « Sons," and to be words of Purchafe. This is a Limita- 
tion in effed in the Angular number, and there are words of Limita- 
tion fuperadded. 

Waker and Snow, Palmer, 359. Tliis was alfo in the fmgular num- 
ber, and words of Limitation were fuperadded. There are four Cafes 
where a Devife to the Heir Male in the fmgular number, with words 
of limitation fuperadded, have been held an Eftate TWI. 

Pawfey and LowdaU, l Roll. Abr. 626. and Burleigh's Cafe, cited 
m King and Melling. Dummer and Trollop, Mich. 9 Geo. H. which 
was a Devife to firft Son in Tail Male, then to fecond Son for Life. 
Remainder to his Heirs Male; this was held an Eftate Tail: alfo 
MiUer and Seagrave, Mich. 10 Geo. L; which Cafes clearly fliew 
that the words of Limitation fuperadded have been conftrued as the 
operative words. In the Cafe of PapiUon and Voyce, there was an 
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Saycr againft cxprefe Eftatc fof Life, and yet Lord King held this to be an Eftate 
Tail. In Legate and Sewell, though words of Limitation were fuper- 
added, it was held an Eftate Tail in the firft taker. James and Rich- 
ardfon, 1 Vent. 334. Burchett and Durdant, 2 Vent. 311. Amande- 
vifes Lands to A. and his Heirs, during the Life of B. and after the 
Deceafe of B. to the Heirs male of the Body of B. now living, B. hav- 
ing one Son tlien living; by the Devife, a Remainder was immediately 
veiled in the Son. It was alfo determined to be a Truft not executed. 
This niuil be a miftake, for the Statute mentions a Trail as well as 
an Ufe ; but if they proceed on this, then the firft taker took no legal 
Eftate. Jones, tv Lord Saye and SeK Eq. Ca. Abr. 383. c. 4. A legal 
Eftate and an equitable Intereft, will not confolidate and unite. As 
to the Cafe at Bar, I think the Cafes of Duncomb and Dunoomb^ and 
Coulfon and Coulfon, rule and determine the prefent. And though 
the Authority of this laft Cafe ha* been doubted, jet I think Lord 
Hardwicke, in the Cafe of Bagfhaw and Spencer, 1 Vez. 142. rather 
confirmed its Authority than impeached it: and whilft thefe Cafijs 
iland, they muft determine the prefent; though I think the prefent 
a much ftronger Cafe than either of thenii as there was, m both the 
others, an exprefe Eftate for Life given. 

This is a legal Queftion, and we muft determine it according to the 
Rules of Law ; we are bound to do it. The inferting a Remainder 
to " Truftees to preferve, &c/' had a legal operation ; for thefe 
words could prevent the Wife from being endowed. In the prefent 
Cafe, here is no exprefs Eftate for Life; it is not given to the Heir 
in the Angular number, and there are no. words of Limitation fuper- 
added. 

If the words had been, " Heirs Male,** there might have been 

feme doubt ; but what can be done with the words^ " Heirs of the 
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Body ?" Suppofe there had been three Daughters of George Sayeb ; 8«yeragainft 
if they are to take by Purchafe, they mull be Joint-tenants for Life, ^^-^^v^^^ 
with feveral Inheritances and Crofs-Remaindei-s to each other. What 
a confufion would this introduce ! We might do it indeed in an exe- 
cutory Truft, but we cannot do it in the Devife of a legal Eftate, 
Suppofe Truftees to preferve Contingent Remainders had been in- 
ferted in the proper place, I do not think it would be by any means 
clear that the Teftator did not intend that George Sayer fhould 
not have an Eftate Tail : I do not believe he knew what he meant 
by inferting " Truftees, &c/' how then is it poflible for us to find it 
out? And if his Intent had been ever fo apparent, it muft be agree- 
able to the Rules of Law. Suppofe one devifes to A. and the Heirs 
of the Body of A. and fays, " I declare that the Heirs of the Body 
" of A. fliall take by Purchafe,** can the Intent be more manifeft 
and exprefs ? And yet A. fliaH have an Eftate Tail; for the Teftator VwicMr.Har- 

grave*s Law 

fhall not be permitted to controul the legal operation of the words. Trafts, i vol. 

P.C62.572.3. 

Therefore, upon the whole, I entirely concur with my Lords Com- JJ^j, ^o uu 
miffioners, "That George Sayer took an Eftate Tail; and that, p-»^-^- 
*' having levied a Fine, he is enabled to make a good Title to a Pur- 
** chafer ; and that thefe Articles ought to be carried into execu- 
^* tion." 

Their Lordftiips ORDER and DECREE accordingly ; but do not 
think fit to give COSTS on either Side. 
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